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Tel: (012) 663 5247/8
Fax: (012) 6635719

On 22 January 2016 before the Honourable Madam Justice Potterill

In the matter between:
MONTANA DAVID KWAPA-

And

JOHAN PIETER HENDRIK PRETORIUS

JOHAN MICHEAL KRUGER

TRANSNET PENSION FUND

TRANSPORT SECOND DEFINED BENEFIT FUND

TRANSNET LIMITED

In re:-

JOHAN PIETER HENDRIK PRETORIUS

JOHAN MICHEAL KRUGER

And

TRANSNET PENSION FUND

TRANSPORT SECOND DEFINED BENEFIT FUND

TRANSNET LIMITED
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO: _42355,;201 5

Applicant

First RESPONDENT
Second RESPONDENT
Third RESPONDENT
Fourth RESPONDENT
Fifth RESPONDENT

CASE NO: 42355/2015

First Plaintiff
Second Plaintiff

First Defendant
Second Defendant
Third Defendant
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is made:

That the late Johan Michael Kruger ig, hereby substituted with Applicant as the
Second Plaintiff in the action instit

=
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am—a
p

Having read the papers and after hearing C¢

Junsel for the Applicant the following ardet

uted in this Court under case number
|
42355/2015 against tﬂe three Defend?nts referred o above

No order as to costs. !

BY ORDER
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THE REGISTRAR
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between

TRANSNET SOC LIMITED

TRANSNET SECOND DEFINED BENEFIT FUND

TRANSPORT PENSION FUND

JOHAN PIETER HENDRIK PRETORIUS

MONTANA DAVID KWAPA

GEYSER & COETZEE ATTORNEYS
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PARTIES:

This Agreement is made between:

(1)  Transnet SOC Limited, a state owned company registered in accordance with the laws of South Africa
under registration number 1990/000900/30 (T ransnef);

(2) Transnei 3econd Defined Benefit Fund, o jurisiic person operating as a pension fund, established by the
Transnet Pension Fund Act 62 of 1990 (TSDBF);

(3) Transport Pension Fund, a juristic person operating os a pension fund, established by the Transnet
Pension Fund Act 62 of 1990 (TPF)

(4 Johan Pieter Hendrik Pretorius, an adult male with South African identity number 460119 5013 082, in his
personal capacity and in his capacity as Class Representative (Pretorius):

(5) Montana David Kwapa, an adult male with South African Identity number 321210 5126 088, in his
personal capacity and in his capacity as Closs Representative (Kwapa);

(6) Wynanda Wihelmina Coetzee, identlty number 620511 0100 087, frading as a sole proprietor under the
name Geyser & Coetzee Attorneys (G&C Atiomeys).

WHEREAS

A, On the Certification Date the Court authorised the institution of the Class Action Litigation.

B. The Class Action Litigation has been instituted against the Defendants by the Plaintiffs.

C. The Plaintiffs and Defendants wish to settle the Class Action Litigation fully and finally.

D. The Parties have engaged with each other with the objective of seeking a comprehensive sclufion that
addresses the history giving rise to the Class Action Litigation and the Settled Clalms, and that is
reasonable and flnanclally sustainable in the interests of the Class and the Defendants.

E. This Agreement is made and entered into by and bstween the Defendants, the Class Representatives
and G&C Attorneys in Its capacity as Class Legal Representative. This Agreement sefs out the terms
upon which, and the conditions subject to which:

()] the pensions that are payable to Pensioners will be improved;
(if) certain lump-sum payrments fo Pensioners will be made; and
ity the Settled Claims will be fully and finally settled.

Pensions Class Action Setlliement Agreement Signature Version 10-12-2019
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IT IS AGREED AS FOLLOWS:

1. DEFINITIONS AND INTERPRETATION
1.1 Definitions

For the purposes of this Agreement Including the introduction above:

1.1.1 Agreement meaons this Setilement Agregment, including ail Schedules hereto;

1.1.2 Business Day means any day other than a Saturday, Sunday or statutory public holiday in South
Africo;

1.1.3 Certification Court Order means the Court’s order that was granfed on 31 July 2014 under case
number 25095/13;

1.1.4 Certification Date means 31 July 2014, being the date that the Court, under case number

25095/13, authorised the institution of the Class Action Litigation;

1.1.5 Class means the class, including two sub-classes or class categories, as certified in paragraphs
51.1 to 51.3 of the Certification Court Crder excluding all persons who elected o opt out of the
Class Action Litigation:

1.1.6 Class Action Litigation means the class action under case number 42355/15 before the Court
including the proceedings leading to, and relating to, the Certification Court Crder;

1.1.7 Class Legal Representative means G&C Aftorneys acting in that capacity;

1.1.8 Class Representalives means Kwapa, as the representative of all members of the TSDBF who did
not elect to opt out of the Class Action Litigation, and Pretorius, as representative of all members
of the TPF who did not elect to opt out of the Class Action Litigation;

1.1.9 Condilions means the suspensive conditions set out in clause 2, to which this Agreement is
subject, and Condition shall mean any oné of them as the context may require;

1.1.10 Court means the High Court of South Africa (Gaufeng Division, Pretoria);

1.1.11 CPl means the change (expressed as a percentage) between () the Index numbers for the
month from which CPl is being calculated {or, where the Index numbers for that month are not
vet released, the latest avaiable Index numbers for the month closest in time prior fo that month);
and (i) the Index numbers for the month in which CPl is being determined (or, where the Index
numbers for that month are not yet released, the latest available Index numbers for fhe month
closest in time prior 1o that month); and for the purposes of this clause the Index refers to the
headiine Consurmer Price Index (urban/metropolitan areas, all items) as published in the Statistical
Release PO141.1 compiled by Sfatistics South Africa or, in the absence thereof, a similar index
nominated by the valuators of the Funds for the time being, acting jointly;

1.1.12 Defendants means Transnet and the Funds; \ ,
| { WA
1.1.13 Effective Date means the date on which the last Condition is fulfiled or waived, or such otsgl’ }
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1.1.14 Funds means the TPF and the TSDBF;

1.1.135 Parties means the parties to this Agreement as referred 1o in the section titled "Parties”, or several
of thern as the context may require and Party shall mean any one of them;

1.1.16 Pensionér means a person who is entitled to receipt of a monihly pension from the TSDBF or the
TPF (in terms of the prevalling rules of the relevant Fund) at the time(s) that benefits become due
in terms of clauses 3 and 4 of this Agreement;

1.1.17 Plaintiffs means Pretorius and Kwapa;

1.1.18 Rules means the rules of the TPF or the rules of the TSDBF as the context may require, and In
relation to any sub-fund of the TPF, means the special rules applicable to that sub-fund as read
with the TPF’s general rules, in each case, as prevailing af the relevant time;

1.1.19 seftled Claims means the Class’ claims, instituted on lts behalf by the Class Representatives, as set
out in the Plaintiffs’ amended parficulars of claim filed with the Court on 31 July 2015 under case
number 42355715, and ol and any claims or actions, whether in South Africa or any other
jurisdiction, brought or instituted or capable of belng brought or instituted by or on behalf of, or
otherwise available to, any member of the Class or any member of the Funds from time to time,
against all or any of the Defendants or their respective successors-in-tifle arlsing, directly or
indirectly, from or related to any fact or cause of action pleaded of alieged in the Class Action
Litigation;

1.1.20 signature Date means the date on which this Agreement is signed by or on behalf of the last of
the Parties to do so;

1.1.21 Transfer Date means a date determined by the valuator of the TSDBF and TPF, and reasonably
confirmed by an actuary nominated by Transnet, as the date as at which the values and
transfers in ferms of clause 6 are to be determined and effected;

1.1.22 Transfer Value means on amount determined by the valuator of the TSDBF and TPF, and
reasonably confirmed by on actuary nominated by Transnet, as the amount required fo be
transferred from the TSF to the TSDBF on the Transfer Date in terms of clause 6 of this Agreement so
that the funding levels of the TSDBF and the TSF as at the Transfer Date are the same, on the basis
that the TSDBF and the TSF are deemed to have been legally obliged on the Transfer Date 1o pay
the snhanced benefits described in clause 3 and clause 4 of this Agreement, including for the
avoidance of doubt the targeted pension increases contemplated by clause 4.5.2;

1.1.23 TSF means the Transnet Sub-Fund of the TPF, established in ferms of the Transnet Pension Funds
Act 62 of 1990.

1.2 Interpretation

1.2.1 Unless expressly provided to the contrary or inconsistent with the context, a reference in this

(A
.

Agreement to:
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1.2.1.1 this Agreement or any other agreement, document or Instrumment shall be construed as o
reference to this Agreement or that other agreement, document or instrument as amended,
varied, novated or substituted from time to time;

1.21.2 a clause, sub-clause or Schedule is to a clause, sub-clause or schedule of or to this
Agreerment;
1213 a person includes any natural person, estate, firm, company. corporation, body corporate,

juristic person, unincorporated assoclation, government, state or agency of a state or any
association, frust, partnership, syncicate, consortium, joint venture, charity or other entity
(whether or not hoving separate legal personality);

1.2.14 any one gender, whether masculine, feminine or neuter, includes the other fwo;

1.2.1.5 the singular Includes the plural and vice verso,

1.2.1.6 a word or expression glven a particular meaning includes cognate words or expressions;
1.2.1.7 any number of days prescribed shall be determined by excluding the first and including the

last day or, where the last day s a day that Is not a Business Day, the next Business Day:

1.2.1.8 a statutory provision includes any subordinate legislation made from time to time under that
provision and a reference to a statutory provision includes that provision as from time fo time
amended or modified or re-enacted as far as such amendment or modification or re-
enactment applies, or is capable of applying, to this Agreement or any fransaction entered
into In accordance with this Agreement;

1.2.1.9 the words including, include or in particular followed by specific examples shall be construed
by way of example or emphasis only and shall not be consirued, nor take effect, as limiting
the generality of any preceding words, and the ‘whusder geneasdle shall not to be opplied in
the interpretation of such specific examples or general words; and

1.2.1.10 the words other or otherwise shall not be construed eiusden genesswith any foregoing words
where a wider construction is possible.

1.2.2 All the headings and sub-headings in this Agreement are for convenience and reference only
and shall be Ignored for the purposes of interpreting it.

1.23 A term defined in a particular clause or Schedule in this Agreement, unless it is clear from the
clause or Schedule in question that application of the term is o be limited to the relevant clause
or Schedule, bears the meaning ascribed to it for all purposes of this Agreement, notwithstanding
that that term has not been defined in clause 1.1, and where there is any inconsistency between
any term defined in clause 1.1 and any term defined in any clause or Schedule in this Agreement,
then, for the purposes of construing such clause or Schedule the term as defined in such clause or
Schedule prevails.

1.2.4 No rule of construction may be applied to the disadvantage of a Party because that Party was
responsible for or participated in the preparation of this Agreement or any part of it,

!
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1.2.5 If o definition confers substantive rights or imposes substantive obligations on a Party, such rights
and obligations shall be given effect to and are enforceable as substantive provisions of this
Agreerment, notwithstanding that they are contalned In that definition.

2. SUSPENSIVE CONDITION

2.1 All the provisions of this Agreement except for the provislons of this clause 2, 3, 8, 9, 10, 11, 12, 13 and
14, all read with clause 1 and the Schedules required to glive effect to or interpret such clauses
(which shall take effect and become operative immediately on the Signature Date) shall be subject
to the fulfiilment (or, where walver Is permitted in terms of this Agreement, waiver), of the following
suspensive conditions on or before 30 April 2020 (*Target Date”), or such date(s) as the Defendants
and Class Legal Representative may agree In wiifing before the Target Date (it being agreed that
the Defendants and Class Legal Representative may extend the date(s) for the fulfiiment of any of
the Conditions on more than one occasion and for such further period as reasonably necessary in
order to facilitate the fulfilment of the particular suspensive condition):

2.1.1 The Court's granting an unconditional order —

2.1.1.1 making this Agreement an order of court;

2.1.1.2 binding the memibbers of the Class and the Defendants to this Agreement;

2.1.2 Approval by the Minister of Public Enferprises, with the concurrence of the Minister of Finance, of
the draft rule amendments to the respective rules of the TSF and the TSDBF as set out in
Schedule 5;

213 Adoption (or confirmation of adoption) by the boards of the TSF and the TSDBF of the pension

increase policies required to give effect to this Agreement, as set out in Schedule 6; and

2.1.4 The PRASA sub-fund of the TPF and the SAA sub-fund of the TPF recelving the necessary approvals
in terms of thelr Rules to give effect to the benefit enhancements proposed In respect of those
sup-funds In this Agreement.

2.2 The Condition in clause 2.1.1 s stipulated for the benefit of all the Parties and may be waived in full
or partially by agreement in writing between the Defendants and the Class Legal Representative.

2.3 The Cenditions in clauses 2.1.2, 2.1.3 and 2.1.4 are stipulated for the benefit of all the Defenddn’rs
and, o the extent permissible in law, sither or both of those Conditions may be walved In full or
partially by written notice by all the Defendants to the Class Legal Representative free of or subject

to any conditions particularised in such nofice,

24 If any one or more of the Conditions is duly waived in accordance with the provisions of clauses 2.2
or 2.3, then the Condition so waived shall be desmed to have been fulfilied.

2:5 if any Condition is not timeously fulfiled or deemed fo be fulfiied, then at any time on or following
the Target Date, any Party may put the relevant other Party or Parties on notice to procure fulfiilment
or waiver of such Condition within a period that is reasonable and achievable in the circurnstances,

failing which all of the provisions of this Agreement which were suspended in terms of clause 2.1 shall

not take effect and the provisions which have taken effect shail fall away - including for ovoidobﬁe

5 ;
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of doubt any undischarged obligation 1o pay any unpaid amount under clause 3 - uniess otherwise

agreed in writing by the Defendants and the Class Legal Representative.

2.6 The Parties shall cooperate with one another and do everything reasonably required of them,

including the fumishing of all such information as may be reasonably required, for the purposes of

procuring the fulfiment of all the Conditions. Without derogatlon from the aforegoing, for the

purposes of fulfilment of the Condition referred fo in clause 2.1.1, the Parties shall comply with the

procedures set out in Schedule 1.

2.7 Unless otherwise specified, each Party shall bear its own costs of and incidental to procuring the

fulfilment of the Conditions.

3. SPECIAL LUMP SUM AWARDS

3.1 By the end of the calendar month following the month in which the Signature Datfe falls, TSDBF and
TPF shall pay to each of their respective Pensioners an amount of R10000.00 (ten thousand Rand).
The payment to be made by the TSDBF and the TPF in terms of this clause 3.1 shall be made by the
relevant Fund by or on the same date as the date on which that Fund makes payment of pensions

1o its Pensioners in the ordinary course.

3.2 By the end of the calendar month following the month in which the first anniversary of the Signature

Date occurs, TSDBF and TPF shall pay to each of their respective Pensioners an amount of R10 600.00

(ten thousand Rand).

33 By the end of the calendar month following the month in which the second anniversary of the

Signature Date occurs, TSDBF and TPF shall pay to each of thelr respective Pensioners an amount of

R10000.00 (fen thousand Rand).

3.4 Each payment to each Pensioner In terms of clauses 3.1 to 3.3 inclusive (each such amount being a

“Speclal Lump Sum Award*) shall be made less such tax as the relevant Fund is obliged to deduct

and remit in respect of each Pensioner.

3.5 Clauses 3.1 to 3.3 inclusive shall not prevent the board(s) of either or both Funds (including the sub-

funds of the TPF) from granting additional or greater lump sum awards to any Pensioner(s) during the

periods contemplated in those clauses if the relevant board Is empowerad, and it is affordable, to

do so in terms of the relevant fund’s applicable rules and policies.

3.6 If @ person who was a Pensioner (*the Deceased”) has died or does die before the date on which a

Special Lump Sum Award becomes due to Pensioners in terms of clause 3.1, 3.2 or 3.3, then for the

avoidance of doubt, even if the Deceased was not a Pensioner as at the Certification Date, each

of the Deceased’s dependants and/or beneficiaries who becomes eligible as a Pensioner in terms of

the Rules as a consequence of the Deceased’s death, will consequently also be regarded as a

Pensioner in terms of this Agreement for purposes of benefifs subsequently becoming due to

Pensioners, and the Deceased's estate will have no claim to any benefits under this Agreement or

any such Rules.

3.7 If the Deceased has no dependant and/or beneficiary who becomes eligible as a Pensioner in ferms

Pensions Class Action Setitement Agreement Signature Version 10-12-2019
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3.8 Commencing from the financial year following the financial year in which the Special tump Sum
Award stipulated in clause 3.3 is dus, the trustees of TSDBF and TPF will have the discretion to grant
bonuses to Pensioners, subject fo affordability, as certifled by the relevant Fund’s actuary, and on
such terms and conditions that may be Imposed by the trustees of the Fund, in accordance with the
relevant Fund's bonus policy duly adopted and prevaliling from time o time. Any such bonusss will
be considered and, if awarded wil be paid by the end of November each year, or such other time
as determined in accordance with the relevant Fund's applicable Rules and policies.

3.2 For so long as this Agreement has been signed by all Partles but has not been made an order of
court or otherwise taken effect in terms of clause 2, the provisions of this clause 3 shall be
Implemented by the Funds and the sub-funds of the TPF in accordance with, and as permitied by,
thelr respective Rules.

3.10 Notwithstanding clause 3.8, the provisions of this clause 3 do not prohibit or limit the provision of
benefits by either of the Funds or any of the sub-funds of the TPF in accordance with their respective
Rules.

3.1 The obligation of the TPF to pay the amounts contemplafed in this clause 3 to the Pensloners who

receive Pensions from the SAA sub-fund of the TPF shall be suspended until such fime as the SAA sub-
fund has recelved the necessary employer approval In temns of its Rules to pay those amounts,

4, PENSION INCREASES

4.1 TSDBF and TPF shall continue to grant to Pensioners a minlmum pension increase of 2% per annum in
accordance with applicable law and their respective Rules. The speclal pension increases in
clause 4.2, clause 4.3 and clause 4.4 are in addition fo this minimum pension increase.

4.2 On or by the end of the second month following the month in which the Effective Date falls:

421 the TSDBF. the TSF and the PRASA sub-fund of the TPF, shall increase all pensions payable 1o each
of thelr respective Pensioners by 11% (eleven percent), and

4,22 the SAA sub-fund of the TPF shall increase the pensions payable fo each of its Pensioners to an
amount determined by the valuator of the TPF in respect of each Pensioner cs the pension to
which that Pensioner would have been entitled on the date the increase takes effect had that
Pensioner received an annual pension incredse, since the pension was first' paid, equal to 70% of

inflation (year-on-year changes in CP,

43 On the first anniversary of the date on which the enhancement referred fo In clause 4.2 1s effected,
all pensions payable to Pensioners of the TSDBF, the TSF and the PRASA sub-fund of the TPF, shall be
increased by 7% (seven percent).

4.4 On the second anniversary of the date on which the enhancement referred to In clause 4.2 is
effected, all pensions payable to Pensioners of the TSDBF, the TSF ond the PRASA sub-fund of the TPF
shall be increased by 4% (four percent),

4.5 In all of TSDBF’s and TPF’s subsequent financial years following the financial year In which penslons -

are increased as stipulated in clause 4.4;
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4.5.1 TSDBF and TPF shall continue to grant to Pensioners a minimum pension increase of 2% per annum

in accordance with applicable law and their respective Rules;
452 in respect of the TSDBF and TSF:

4521 the relevant pension increase policy will target pension increases of 70% (seventy percent) of
CP|, calculated inclusive of the minimum Increase referred to in clause 4.1; and

4522 the relevant trustees will have the discrefion to grant pension increases in excess of 70%
(seventy percent) of CPl, subject to affordability, as certified by the reievant Fund’s actuary,
and on such terms and conditions that may be imposed by the trustees, in accordance with
the relevant Fund's rules and Its pension increase policy duly adopted and prevailing from
time to fime.

4.6 This Agreement does not affect the powers and obligations of the board of the TPF and the relevant
sub-fund boards to determine the pension increase policy of the PRASA Sub-fund of the TPF and the
SAA Sub-fund of the TPF in accordance with their respective rules and applicable law. The provisions
of clause 4, In so far as they relate to the PRASA Sub-fund of the TPF and insofar as any rule
amendments are required o be made to the special rules of the PRASA Sub-fund in order for It to the
provide the enhanced benefits In terms of clause 4 fo its members, shall only take effect once the
ministerial approval that is required for the necessary rule amendments, has been obtained. The
members of the PRASA Sub-fund shall be entitled to such enhanced benefits from the PRASA sub-
fund with effect from the same date as that from which all other members of the Ciass received
such beneflt enhancements, including if the payment of Increased penslons to PRASA Sub-fund
members takes effect after the increases to other TPF members, a once-off payment 1o PRASA Sub-
fund members equal to the amount of the increase to pensions that would have been paid had the
required ministerial approval been obtained prior to the Effective Date.

4.7 The provisions of this Agreement that relate to the SAA sub-fund and the PRASA sub-fund of the TPF
do not amount fo an undertaking by Transnet to procure a specific outcome, nor a guaraniee,
confirmation, promise or warrant that a specific outcome can or will be achieved in a particular
manner or within a particular timeframe or at all.

4,8 Clauses 4.1 to 4.4 inclusive shall not prevent the board of the TPF or a sub-fund from granting a
pension Increase in any of the years contemplated in those clauses, greater than the increase
provided for In clause 4.2, 43 andfor 4.4 as the case may be (0 “Greater Increase”) fo any
Pensioner(s) if the board is empowered to do so in ferms of its rules and policies, in which case such
Greater Increase shall discharge and replace the obligation to pay the otherwise applicable

increase for the yeor in question.
5. FULL AND FINAL SETTLEMENT

5.1 Without any admission of liability by the Defendants, with effect from the Effective Date, the
Defendants and the Class Representatives (acting in their own capacity and for and on behalf of

the members of the Class) and the Class Legal Representative, hereby settle fully and finally the
Settled Claims and the costs and disbursements in regard fo the Class Action Litigation, Inchudiricy any
costs orders awarded by the appeliate courts, on the basis set out in this Agreement, / /L}

|
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52 It is the Parties’ common Intention that this Agreement will dispose of any and all claims by ony
member of a Class against any person relating to the histarical funding of the Funds (or thelr
predecessors in title), the Funds’ respective abilifies to grant pension increases greater than 2% per
year historically, historical investment and other transactions that did affect or are percelved 1o have
affected those abilities, and the existence or status of the so-called ‘legacy debt’ as referred fo in
the Class Action Litigation.

5.3 The Class Legal Representative records that to the best of her knowledge, only one person, the Iate
Mr Gordon Meiring Thompson, a now-deceased former member of the TSDBF, had exercised the
election to opt out of the Class Action Litigation, The Defendants rely on this recordal.

5.4 The Parties agree, and shall each co-operate with the others to ensure, that the order contemplated
in clause 2.1.1 shall provide that an effect of this Agreement being made an order of court is that
the Class Action Litigation will terminate on the Effective Date, being finally determined In terms of
this Agreement.

6. DETERMINATION OF TRANSFER VALUE AND TRANSFER OF ALLOCATED ASSETS

6.1 The Partles agree that In order o give full effect to the undertakings in Clauses 3 and 4 on a
financlally sound and sustainable basis, it is necessary and therefore deslrable for the steps described
in clause 6.2 to be implemented on the following basls, without derogating from the times for
payment and awarding of increases stipulated in clauses 3 and 4.,

6.2 The following steps shall be completed by the fifth Business Day after the Effective ba’re;

6.2 the TPF shall Instruct the valuator of the TPF to determine the amount of the “Actuarial Surplus” of
the TSF in accordance with the Rules;

6.2.2 the TPF and the TSDBF shall insfruct the valuator of the TPF and the TSDBF fo determine the Transfer
Date and the Transfer Value, In cooperation with an actfuary nominated by Transnet;

6.2.3 Transnet shall gppoint and nominate such an actuary;
62.4 the Transfer Date and the Transfer Value as at that date shall be determined;
6.2.5 the TSF shall allocate the Transfer Value to the "Employer Surplus Reserve” of the TSF (as defined in

the special rules) in terms of rule 19.2 of the special rules;

6.2.6 in consultation with the valuator of the Funds, the TPF and the TSDBF shall Identify the assets of the
TSF to be transferred to the TSDBF (such assets, the "Allocated Assefs™) on account of the
obligation of the TSF to transfer the Transfer Value to the TSDBF on the Transfer Date in terms of
clause 6.3. The value of the Allocated Assets, as agreed by the TPF and the TSDBF, shall equal the
Transfer Value.

5.3 The TSE shail fransfer the Allocated Assets directly to the TSDBF in terms of Special Rule 19.5.2. as of

the Transfer Date. s
6.4 The TSDBF shall receive the Allocated Assets from the TSF on the Transfer Date as a once-off \/&.

contribution from Transnet in ferms of its Rule 3(5) as read with its Rule 9(2). {/ ( 3 \

NS ¢
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6.5

6.6

6.7

7.

7.1

7.2

7.3

7.3.1
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7.4
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Transnet, the TSDBF, TPF and TSF undertake to table and adopt all such resolutions as may be

necessary to implement the steps set out in clause 6.2, clause 6.3 and clause 6.4 fimeously.

Transnet’s slignature of this Agreement constitutes () the consent contemplated in Special Rule 19.2
as well as (i) Transnet’s agreement to exercise ifs discretion in ferms of Special Rule 19.5 so as fo
transfer all the montes standing 1o the credit of the “Employer Surplus Account” to the TSDBF, being
another pension fund which Transnet is required wholly or partially to underwrite as contemplated in
Speclal Rule 19.5.2.

In signing this Agreement the Parties agree that the provisions of the Transnet Pension Fund Act 62 of
1990, the provisions of the general rules of the TPF and the provisions of the special rules of each sub-
fund of the TPF, In terms of which provisions ecach sub-fund of the TPF is required to fund the benefits
payable by that sub-fund from the assets ring-fenced for the relevant sub-fund shall continue to
apply to any pension or other benefit enhancements that may be granted by the relevant sub-fund
from the Effective Date to members of that sub-fund of the TPF.

FUTURE CONSOLIDATION OF MEMBERS, ASSETS AND LIABILITIES OF TSDBF AND TSF

The Parties agree that it Is desirable 1o consolidate the assets, liabilities and membership of the TSDBF
and the TSF in due course in order to give full effect to the undertakings In Clauses 3 and 4 on a
financlally sound and sustainable basls. With a view to achieving this consolidation, within 10 (ten)
Business Days of the implementation of the steps described in clause 6 above, the Defendants shall
convene to agree the mechanism, process and fimeline to be pursued for the consolidation of the
TSDBF and the TSF as a single retirement fund or sub-fund as soon as practicably possible after the
Effective Date.

None of the Class Representatives or Class Legal Representative shall oppose, frustrate, impede,
delay or challenge any of the steps required to achieve the transfer contemplated above, nor any
steps that may be required to be taken to consolidate the assets, llabilities and members of the
TSDBF and the TSF in due course, including rule amendments, board resclutions, ministerial or
parliamentary actions, including the enactment, amendment or repeal of legislation cr regulations.

Transnet shall lay ne claim against any or all of the actuarial surplus In elther Fund;

prior to or during the consolidation of the assets, liabilifles and members of the TSF and TSDBF
described in clause 7.1; or

thereafter at any time except insofar as any surplus is in addition to that which is required to pay
or fund the benefit enhancements contemplated by this Agreement and any guaranteed or
fargeted increase or ad hoc bonus or additional payments to Pensioners, including those
contemplated by this Agreement and those contemplated by the pension increase and other
benefits policies of the Funds from time to time. Any such future claim on any such surplus shall
be made ond determined in cccordance with the Rules of the relevant Fund,

Nothing In this Agreement shall prevent either of the Funds or any sub-fund of the TPF from pursuing
registration In terms of the Pension Funds Act, 24 of 1956, as amended, or similar or substitute

legislation.

W %
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8.

8.1

8.2

8.3

8.3.1

8.3.2

833

8.3.4

8.3.5

8.4

9.

9.1

9.2

9.3
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NOTICES

Without unreasonable delay after the Court has granted the rule nisl (as confemplated In
Schedule 1) or on a date to be determined by the Court, the Defendants and the Class Legal
Representative shall cause fo be published a notice (substantially in accordance with the nofice
attached as Schedule 2 and subject to any amendments required by the Court (fhe First Class
Notice)).

Without unreasonable delay after the Effective Date, the Defendants and the Class Legal
Representative shall cause fo be published another notice (the Second Class Notice) to: (D
announce the settlement of the Settled Claims as contemplated in this Agreement; and ()

announce that this Agreement has become unconditional,
The First Class Notice and the Second Class Notice shall, at a minimum be;

published at the pension pay points where members of the Class draw thelr pensions for o pericd
not less Than 30 days;

published as part of the pay advice of each member of the Closs;

published as advertissments in the newspapers listed In Schedule 3 (if those newspapers are still in
operation as af the date of publication) and published in each such newspaper once per week
for a period of 2 (two) weeks;

published on a prominent notice board at the offices of the Class Legal Representative for a
period of not lass than 30 days; and

published on the websites of Transnet and the Class Legal Representative for a period of not less
than 30 days.

With the exception of the publication to be undertaken by the Closs Legal Representative as
contemplated In clauses 8.3.4 and 8.3.5, the costs In relation fo the publication of the First Class
Notice and the Second Class Notice shall be borne by the Defendants.

LEGAL COSTS

Transnet and the Class Legal Representative record that negotiations pertaining to the amount
payable to the Class Legal Representative were, or as at the Signature Date were being, negotiated
from a time affer the Parties concluded negotiations in respect of the benefits that will accrue to
Pensioners in accordance with this Agreement.

By their Signature thereto, the Class Representatives, the Class Legal Representative and each of the
Defendants record in Schedule 7 that they are satisfied that the payment fo be made to G&C
Atorneys is fair and reasonable.

o134
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Unless and to the extent agreed otherwise between the Class Legal Representalive and Transnet, @

within 30 (thirty) Days after it receives the written order of the Court contemplated In clause 2.1.1,
Transnet shall pay to G&C Aftomneys, on its behalf ond that of the Funds (without recourse to the
Funds), and in full and final seftlement by the Defendants of, the Plainiiffs’ legal costs and

-1




_ i 135

Ay
e
Es

g

amount (including disbursements and Inclusive of Value Added Tax to the extent applicable) by
electronic fransfer into the following trust account of the Class legal Representative:

Account Name: Geyser & Costfzee Trust
Bank: ABSA Bank
Branch Code: 632 005
Account Number: 406083 0013
9.4 The Class Legal Representative agress that, in exchange for the final payment In clause 9.3, she will

not sesk to recover any legal fees or disbursements or any other contribution from her individual
clients pursuant to any contingency fee agreements entered into between them In respect of the
Class Action Litigation or the settlement thereof and that she shall not seek to recover any fees or
costs from, for or on behalf of any member of the Class in relatlon to the Class Actlon Litigation or
the settlement thereof. The Class Legal Representative shall continue to provide the Class with all of
the legal services required to Implement this Agreement and fo meet her and the Class’
undertakings under this Agreement. This agreement in respect of fees and disbursements extends to
any legal services provided after date of signature of this Agreerent in that regard.

10. UNDERTAKINGS BY THE PARTIES

10.1 For purposes of this clause 10, Confidential Information means any and dll information or data in
whatever form (written, oral, visual, electronic or otherwise): () about the Defendants; and (i)
obtained by the Class Representatives and/or the Class Legal Representative in the course of the
Class Action Litigation or pursuant fo the seftlement discussions and settlement negotiations
between the Parties from time to fime In connection with the Class Action Litigation or otherwise
required for the purposes of and/or in connection with this Agreement.

10.2 Each of the Class Representatives and the Class Legal Representative undertakes to each of the
Defendants that it shall, except to the extent the following provisions violate applicable rules of

professional conduct,

10.2.1 treat all Confidential Information as stricily private and confidential and shall not disclose any of
the Confidential Information to any third party in any manner whatsoever, save for in the
circumstances contemplated in clause 10.3;

10.2.2 use the Confidential Information only for the purpose of implementing the setilement
contemplated in this Agreement;

10.23 protect the Confidential Information using the same standard of care that It applies 1o its own
proprietary, secret or confidential information (which shall be no less than a reasonable standard
of care);

10.2.4 use its best endeavours to ensure that no person gains access to any Confidential Information

from it/him, unless authorised by the relevant Fund or Transnet (as applicable) and to inform the

P

relevant Fund or Transnet (as applicable) immediately on becoming aware, or suspecting. that
an unauthorised person has become aware of any Confidential information; and @ A MR
i3
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10.2.5 in the case of the Class Legal Representative, procure that eoch of its directors, parners,
employees, contractors, advisors, agents or representatives complies with the undertakings
provided for in clauses 10.2,1 t0 10.2.4.

10.3 The Class Representatives and/or the Class Legal Representative may only disclose and/or use the
Confidential Information:

10.3.1 where required by any court of competent jurisdiction or any competent judicial, governmental,
supervisory or regulatory body:

10.3.2 where required by the applicable laws cr regulations; and

10.33 which Is or becomes publicly known, otherwise than pursuant fo a breach of this Agreement. For
the avoidance of doubt, the documents discovered by the Defendants pursuant to the Class
Action Litigation shall not be considered to be publicly known by the mere fact that they have
been discovered by the Defendants,

10.4 Before the Class Representatives and / or the Class Legal Representative disclose any Information
under clause 10.3, each of the Class Representatives and / or the Ciass Legal Representative shall
(to the extent permitted by law) use all reasonable endeavours to:

10.4.1 inform the relevant Fund or Transnet (as applicable) of the full circumstances of the disclosure
and the information that will be disclosed, and take all such steps as may be reasonable and
practicable In the circumstances to agree the contents of such disclosure with the relevant Fund
or Transnet (as applicable) before making the disclosure;

10.4.2 consult with the relevant Fund or Transnet (as applicable) as to possible steps to avoid or limit
disclosure and fake those steps where they would noft result in significant adverse consequences
to the relevant Fund or Transnet (as applicable);

10.4.3 gain assurances from the body to whom the informatlon is to be disclosed that it will be freated
confidentially; and

10.4.4 where the disclosure is by way of public announcement, agree the wording with the relevant
Fund and/or Transnet in advance.

10.5 The Class Representatives and / or the Class Legal Representative shall co-opefate with the relevant
Fund and / or Transnet (os applicabie), at the cost of the party requesting such co-operdation, if
either of the Funds or Transnet decide to bring any legal or other proceedings to challenge the
validity of the requirement to disclose Confidential Information.

10.6 If the Class Representatives and / or the Class Legal Representative are unable to inform the relevant
Fund and / or Transnet before Confidential Information is disclosed, the Class Representatives and /
or the Class Legal Representative shall (fo the extent permitted by law) promiptly inform the relevant
Fund and/or Transnet after the disclosure of the full circumstances of the disclosure and the

information that has been disclosed.

-13-
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11,  DISPUTE RESOLUTION

11.1 In the event of any dispute arising out of or relating fo this Agreement, or the breach, tfermination or
invalldity thereof, then any Party may give written notice to the other Parties fo the dispute to initiate
the procedure set out below (the Dispute Notice).

11.2 The Parties to the dispute shall first endeavour fo settle the dispute by mediation..

1.3 The Parties to the dispute shall agree on a mediator within 5 {five) Business Days of the. Dispute
Noftice.

11.4 If for any reason the Parties to the dispute do not agree on a mediator within 5 (five) Business Days of

recelpt of the Dispute Notice or the mediator agreed upon by the Pariles o the dispute cannot or
does not accept an invitation to mediate and the Parties to the dispute have for any reason failed
to agree on another mediator within 10 (fen) Business Days of receipt of the Dispute Notice, then any
Party to the dispute may ask the Chairman of the General Council of the Bar Association to appoint
a mediator,

11.5 The Parties to the dispute shall agree on the mediation procedure and falling agreement within
5 (five) Business Days of recsipt of the Dispute Notice (or such longer period of time as may be
agreed to in writing) then, the mediation shall take place in accordance with the United Nations
Commission on Infernational Trade Law (UNCITRAL) Model Conciliation Rules in force at the fime of
the dispute.

11.6 If for any reasen, Including lack of co-operation by the Parties to the dispute, a dispute is not ssttled
by mediation within 30 ¢(thirty) days of recelpt of the Dispute Notice or such longer period of time as
may be agreed to In writing, then the dispufe shall be settled by arbitration.

1.7 The Parties o the dispute may agree on the arbitration procedure and on the arblirator and, failing
agreement within 5 (five) days of the expiry of the period referred to in clause 11.6 (or such longer
perlod as may be agreed fo In writing), the arbitration shall take place in accordance with the
Uniform Rules of Court in force at the fime of the dispute.

11.8 The appointing authority in relation to an arbitration shall be the Association of Arbitrators (Southern
Africa).

119 Unless agreed otherwise, the mediation and the arbitration shall be administered by the Parties fo
the dispute.

11.10 The number of mediators shall be 1 (one) and the number of arbitrators shall be 3 (three).
11.01 The place of the mediation and the arbitration shall be Sandton, South Africa,

11.12 The goveming substantive law of the Agreement shall be the law of South Africa. The govermning
procedural law of the mediation and arbitration shall be the law of South Africa.

1.3 The arbitrators shail have the same remedial powers as a court of law in South Africa would Ho

were it adjudicating the dispute. The arbitrators shall deliver an award together with written oo
within 30 (thirty) days from the date on which the arbitration ends,

“14-
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11.14 Nothing in this clause shall preclude any Party from applying to a duly constituted court of
competent jurisdiction for urgent interm relief (including but not limited o): () to compel arbitration;
(i) to cbtaln interim measures of protection prior to or pending arbitration; (jii) to seek such injunctive
relief as may be necessary and appropriate; (V) fo enforce any decision of the arbitrator, including
the final award; (v) for judgment in relation to a liguidation clalm; or (vi) o enforce any sacurity
granted in terms of, or relating to, this Agreement and to this end the Parties hereby consent to the
jurlsdiction of the Court.

12, ANNOUNCEMENTS AND CONFIDENTIALITY

12.1 Sublject to clauses 12.2 and 12.3, no Party shall make any announcement or statement about this
Agreement or its contents without first having obtained the other Parties’ prior written consent to the
announcement or statement ond to its contents, provided that such consent may not be
unreascnably withheld or delayed.

12.2 Each Party shall be entiled to make an announcement or statement about this Agreement or its
contents if the announcement or statement Is made in accordance with the rules and guidelines set
out in Schedule 4. Without derogation from the aforegoing, the Defendants and the Class Legal
Representafive may approve or organise joint publicity events in relation to the seftlement
confemplated in this Agreement.

123 The provisions of clauses 12.1 and 12.2 do not apply fo any announcement or statement which any
of the Parties Is obliged to make in terms of any applicable law, or any other regulator having
Jurisdiction, provided that the Party in guestion, to the extenf practical. shall consult with the other
Parties before making any such announcement or stafement.

13. GENERAL
13.1 Effect of specific Transnet underiakings

To the extent that any undertaking by Transnet in clauses 2.6, 2.7, 5.3, 6.2.3, 6.5, 6.6, 7.1, 7.3, 8.2, 8.4,
9.2 and 9.3, would, but for the signature of this Agreement by Transnet otherwise require an
approval, consent of or the exercise of a discrefion by Transnet in ferms of any law, any rules of the
Funds or any other governance instrurnent, such approval, consent or discretion is given and/or
exercised by Transnet by its signature of this Agreement. To the extent that Transnet’s approval,
consent or exercise of discretion is required for the Funds to give effect to any of the undertakings In
clauses 3.1, 3.2, 3.3, 4.2, 4.3 and 4.4, such approval or consent is, by its signature of this Agreement
hereby duly granted, and such discretion is hereby duly exerciseqd, by Transnet. To the extent thot
any such approval, consent or exercise of discretion was given or made by Transnet prior o the
signature of this Agreement by Transnet, this clause 13.1 serves as a confirmation of such approval or

consent or exercise of discration.
13.2 Communications between the Parties

All notfices, demands and other oral or written communications given or made by or on behalf of

any of the Parties to any other Party shall be in English or accompanied by a certified translation i:3iw

English

k!
~15 \}_ \ Tl ; \§]
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13.4

13.4.)

13.4.2
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13.6

13.6.1

13.6.2

13.7

13.8

13.9

Remedies

No remedy conferred by this Agreement s infended to be exclusive of any other remedy which is
otherwise available at law, by statute or otherwise, Each remedy is curnulative and in addition to
every other remedy given hereunder or now or hereafter existing at law, by statute or otherwise. The
election of any one or more remedies by any of the Parties does not constitute a waiver by such

Party of the right to pursue any other remedy.
Entire Agreement

This Agreement constifutes the entire agreement between the Parties in regard to its subject
matter,

No Party shall have any claim or right of acfion arising from any undertaking, representation or
warranty not included in this Agreement.

Variations

No agreement to vary, add to or cancel this Agreement shall be of any force or effect unless
recorded in writing and signed by or on behalf of all of the Parties.

No Waiver

A walver of any right or remedy under this Agreement or by law is only effective if given In writing
and is not deemed a waiver of any subsequent breach or default,

A fallure to exercise ofr a delay by a Party in exercising any right or remedy provided under this
Agreement or by law does not constitute a walver of that or any ofher right or remedy, nor does it
prevent or restrict any further exercise of that or any other right or remedy. No single or partial
exerclse of any right or remedy provided under this Agreement or by law prevents or restricts the
further exercise of that or any other right or remedy.

Survival of Rights, Duties and Obligations

Termination or expiry of this Agreement for any cause does not release any Party from any liability
which at the time of termination or expiry has already accrued to such Party or which thereafter

may accrue in respect of any act or omission prior to such termination or expiry.
Severance

If any provision of this Agreement that is not material to its efficacy as a whole is rendered
void, llegal or unenforcecable In any respect under any law of any jurisdiction, the validity,
legality and enforceability of the remaining provisions are not in any way affected or
impalred thereby and the legality, validity ond unenforceability of such provisicn under the
law of any other jurisdiction are not in any way affected or impaired.

Assignment

13.9.1 Subject ta clause 13.9.2 and unless otherwise permifted by the terms of this Agreement. none of @
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to any person without the prior written consent of the Class Legal Representative, which consent

shall not be unreasonably withheld or delayed.

13.9.2 Either Fund shall be entitled to cede its rights and/or delegate all or any of its obligations under
and/for arising from this Agreement to any person to whom it tronsfers all or any of its qssefs
and/or undertaking, provided: () that it has given Transnet advance written notice of the extent
of such proposed cession or delegation before it has been agreed with the proposed recipient or
uniloferally effected as the case may be, and (i) that Transnet’s consent is ebtained - on the
basis that it may not be withheld unreasonably - in writing prior to conclusion of the proposed
agreement or effective decision fo cede and/or delegate. Any such fransfer Includes any
consclidation of the assets, llabilities and members of the TSF and the TSDBF as contemplated in

clause 7.

13.9.3 No Class Representative may cede any of his rights or delegate any of his obligations under this
Agresement to any person without the prior written consent of the Defendants, which consent
shall not be unreasonably withheld or delayed.

13.9.4 Unless otherwise contemplated by the fermns of this Agreement, the Class Legal Representative
may not cede any of its rights or delegate any of its obligations under this Agreement fo any
person without the prior written consent of the Defendants, which consent shall not be
unreasonably withheld or delayed.

13.9.5 This assignment clause does not apply to either Class Representative or Plaintiff's rights and
obligations attendant upon his status as a member of one of the Funds nor to any Fund’s, rights
and obligations under statute, regulation and its own rules.

13.10 Counterparts

This Agreement may be signed in any number of counterparts. Each counterpart is an original and
all counterparts taken together constitute one and the same instfrument. Any Party may enter info

this Agreement by signing any such counterpart.
13.01 Applicable law
This Agreement is governed by and shall be construed in accordance with the laws of South Africa.

14.  ADDRESSES FOR LEGAL PROCESSES AND NOTICES

14.1 The partles choose for the purposes of this Agreement the following addresses and email addresses:
14.1.1 Transnet SOC Limited
N
1:?"“-‘\}’«\_
LAY
\ §\\ {( N
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B
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9 Country Estate Drive
Waterfall Business Estate Fa

Juskei View
Midrand
Gauteng
1662

Emall address: Nuih gl
Marked for the attention of the Group Executlve: Legal and Compliance

14.1.2 Transnet Second Defined Benefit Fund

Tower 2

13™ Floor

102 Rivonia Road
Sandton

2146

Emall address: peetonoiiz@ionsnet

Marked for the attentlon of the Princlpal Offlcer-

14,1.3 Transport Pension Fund

Tower 2

13t Floor

102 Rivonia Read
Sandtfon

2146

Email address: peel motz@tonsnetiunds.coza
Marked for the attention of the Principal Officer

14.1.4 Johan Pieter Hendrik Pretorius

101 Eerwaarde Du Plessisstreet
Aandrif Wilgehof
Bloemfontein

Free State

14.1.5 Meontana David Kwapa

Stand 689 Mushung
Polokwane £ \
Limpopo T (\ é"

Y
18-
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14.1.6

14.2

143

14.4

14.5

14.6

14.7

14.8

T 142

Geyser and Coetzeo Attorneys

9 Baobab Nook
Zwartkop
Centuricn
Gauteng

Email cddress: jawtegm@iatden.com; and
wynando@gevserceetzes coza
Marked for the attention of Wynanda Coetzee

Any legal process to be served on any of the Parties may be served on it at the address specified for
it in clause 14.1 and it chooses that address as its gdomrialiien ciondl ef exeeutandifor all purposes
under this Agresment, provided thaf service may be effected on the Class Representatives by
service only to the address(es) of the Class Legal Representative.

Any notice or other communication to be given to any of the Parties In ferms of this Agreement is
valid and effective only if it is given In-writing, provided that any notice given by email is regarded for
this purpose as having been given in writing.

A notice to any Party which Is dellvered to the Party by hand atf that address is deemed to have
been received on the day of delivery, provided It was delivered to a responsible person during
ordinary buslness hours.

Each notice by emali to a Party at the email address specified for it in clause 14.1 is deemed to have
been received within 24 (fwenty four) hours of fransmission if it is fransmitted during normal business
hours of the receiving Party or within 24 (twenty four) hours of the beginning of the next Business Day
at the destination after it s transmitted, if it is transmitted outside those business hours.

A notice to any Party which is sent by overnight courier in a correctly addressed envelope fo the
address specified for it in clouse 14.1 is deemed fc have been received on the Business Day
following the date It Is sent

Notwithstanding anything to the contrary in this clause 14, a wiitten nofice or other communication
actually received by any Party Is adequate written notice or communication to it notwithstanding
that the notice was not sent to or delivered at its chosen address.

Any Party may by wriften notice to the other Parties change ts address or email address for the
purposes of clause 14.1 to any other address (other than a post office box number) provided that
the change will become effective on the day following receipt of the nofice.

219 3 ,;31_3 y
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SIGNED at Mwm_q onthis the _,04‘/‘ day ofbﬂg_&é_@ﬂ ! o

For and on behaif of
TRANSNET SOC LIMITED

V Y/ Lﬁ'"'" M ":y"’“ .

ﬁg? ahatcry: 1YoHANMMED "Masomesy
Capacity; MeTING Groue CHIEF EXE S

Who warrants his/her authority hereto

SIGNED af PReToN onthisthe ™ day of Deempas  20)2

For and on behalf of

TRANSNET SECOND DEFINED BENEFIT FUND

Signatory: DEBAEA PoTGrTER
Capacity; EMecciss TRUSHE
Who warrants his authority hereto

SIGNED at on this the day of 20

For and on behalf of

TRANSNET SECOND DEFINED BENEFIT FUND

Signatory:
Capacity:
Who warrants his authority hereto

SIGNED at pmh:ﬂ ¢ onthisthe _ \\__ dayof D‘cﬁi@»&\?ewt?&i

For grighon behalf of
‘tNSIQN FUND

TRANS /dWU\
Signatory: har 15€ \_ene T _ .
Capaciy:Sengr Noro e, Pamunaralio and boahh
TOssy |

Who warrants his authority b it

.20 -
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SIGNED at . on this the ___dayof 20

For and on behalf of
TRANSPORT PENSION FUND

Signatory:
Capacity:
Who warrants his authority hereto

3
SIGNED Ofgg!-ﬁtﬂ%/&fi f!on tisthe {1 dayof DEZ f’%‘f)’? n/ 7

For and on behalf of .
JOHAN PIETER HENDRIK PRETORIUS (In his personal
capacity and in his capacity as Class Representative)

'\gk)_ .f.tﬁy Numb% P/-{ ?ﬁ )@F[Uu

SIGNED ot fl,fﬁ‘cﬁ*’”wgf pnihisthe /| dayof D@' @f-’i‘;mg’"”_zo_r,’-r

For and on behalf of
MONTANA DAVID KWAPA (in his personal capacity and In

his cqgsxe:ﬁy v Class Representative)

Identity b i bor /

W '“J‘\ﬂ"*i% (*kt JU{ C*fLL ’(,:"?(:{

SIGNED af* .2t THAVICYY _onthisthe ¥ dayof }¥cciha: 201

For and on behalf of
WYNANDA WILHELMINA COETZEE (in her capacity as Class

Repfeﬁe ot and as a direct party)

A
{ ’i-&

Dk )Ii('}f zl;(

fo gl i‘/r?mwh st
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SCHEDULE 1
COURT SANCTIONING APPLICATION PROCEDURE

In this Schedule 1, unless inconsistent with or otherwise indicated by the context, words and expressions
defined in the Agreement entered into between the Defencants, the Class Representatives and thelr attorney,
G&C Attormeys, fo which this form of Court Sanctioning Application Procedure is Schedule 1, have the same
meanings when used in this Schedule 1, as those ascribed fo them in the Agreement; and

Approval Hearing means the hearing at which the fairmess, reasonableness and adequacy of the Agreement
will be deliberated upon before the Court as contemplated in this Schedule 1.

1. Promptly after the Signature Date, the Parties shall jointly prepare and file a two-staged application to

the Court.

2. plication, an order of Court will be sought in. substantially, the following ferms:

2.1 approving the First Class Notice and providing directions for Its publication;

2.2 issuing a aue akfcaling upon members of the Class and any interested parties to approach the
Court within a specified period of fime to state why a final order should not be made in the following
terms:

221 his Agreement is made an order of Court; and

2272 it Is declared that this Agreement is binding on the members of the Class and the Defendants;

2,3 that members of the Class and any other interested parties, if any, may parficipate In the Approval
Hearing on the refurn day, and may address the Court on the reasonableness, faimess and
adequacy of this Agreement;

2.4 providing directions on the participation of members of the Class and any other inferested parties af
the Approval Hearing, Including steps to be taken prior to the Approval Hearing:

2.5 that the parties opposing the granting of the relief on the Approval Hearing (or such of them as the
Court may determine) are directed to pay the costs of the dpplication jointly and severally;

2.6 determining a date for the Approval Hearing; and

2.7 further and / or alternative relief, which the Court may deem necessary.

3. nthe aeggﬂgs?gg,w the applicatien, which is the Approval Hearing, an order of Court will be sought
in, substantially, the following terms:

3.1 this Agreement is made an order of Court;
3.2 it is declared that this Agreement is binding on the members of the Class and the Defendants;
3.3 directions for the publication of a summary of the Court’s decision and this Agreement; and

/ ~«J

34 further and / or alternative relief, which the Court may deem necessary. {Q
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SCHEDULE 2
FIRST CLASS NOTICE

NOTICE OF PROPOSED CLASS SETTLEMENT

IF YOU ARE A PENSIONER OF THE TRANSNET SECOND DEFINED BENEFIT FUND (TSDBF) AND THE TRANSPORT
PENSION FUND (TPF) (&0t will be colleclively refemed o as fhe “FUNDS'), PLEASE READ THIS NOTICE CAREFULLY
AS IT AFFECTS YOUR RIGHTS.

If you are a pariy that is interested in the proposed sefttement (an “Interested Party™), you should also read this
notice.

Geyser & Coetzee Attorneys Is the Class Legal Representative of the members of the TSDBF and the TPF
(including the PRASA sub-fund of the TPF and the SAA sub-fund of the TPF) in the Class Action Litigatlon agalnst
those two Funds and Transnet SOC Ltd. The class action was initiated for clalms arising from;

- An allegation that a representative of Transnet’s predecessor and the predecsssors of the Funds
made a promise to the members of the Funds in 1989;

- An allegation that Transnet took over its predecessors’ obligation to pay an amount into the old
pension funds (these are the funds that were uitimately replaced by the Funds) that were necessary
o maintaln the old pension funds In a sound financial position; and

B An alleged unlawful donation made by one of the new pension funds to Transnet.

The Class Action Litigation was certified (authorised) by the High Court on 31 July 2014 (Cerlification Date).
Pensioners of the TSDBF and the TPF are members of the Class. No current members of the two funds elected
fo opt out of the Class Action Litigation.

The Class Legal Representative has negotiated and signed a settlement agreement with the two funds and
Transnet. 1t has also applied fo the High Court for a court order that the sefllement agreement should be
made binding on the parties to the Class Action Lifigation, including the members of the Closs, Transnet and
the two funds.

The relevant terms of the setflement agreement are summarised as follows:
Conditionsg
The sefflement agreement must be made an order of the High Court.

The Minister of Public Enterprises and the Minister of Finance have o approve rule amendments in respect of
the TSDBF and the TSF to allow the pension increases mentfioned in the seftlement agreement to be

Implemented,

The fwo Funds’ boards must adopt pension increase policies that allow the pension increases mentioned in the

settlernent agreement 1o be implemented.

The PRASA sub-fund of the TPF and the SAA sub-fund of the TPF must obtain necessary approvals for the
benefit enhancements proposed in the Agreement relating to those fwo sub-funds. A ﬂ\\(\/\)

VY
et

3
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Within two months of the settlement agreement being signed by the parties, even If all the conditions above

are not yet met, each Pensioner will be paid an amount of R10 000.00 (ten thousand Rand). The exception is
SAA Pensioners, who will be paid affer the company approvals required for the payment have been given.

Approximately one year later, each Pensioner will be paid a second amount of R10000.00 (fen thousand
Rand).

Approximately one year later, each Pensioner will be paid a third amount of R10 000.00 (fen thousand Rand).

Each lump sum payment will be made by the relevant fund less such tax as the relevant fund is obliged fo

deduct or withhold In respect of each Pensioner.

The Funds retain discretion to grant bonuses in addition to these amounts subject to their rules and policies if
that is affordable.

If o person who was a Pensioner has passed away, or does still pass away between the Certification Date and
the date on which any lump sum payment becomes due, then one of two things will happen, depending on
the Pensioner’s circumstances:

It the late Pensloner leaves any dependents whom the rules recognise as a surviving spouse pensioner
or as a child pensioner, then each of those ‘new’ pensicners will become entitled to the beneflts set out
In the agreement, from the Pensioner’s date of passing going forward, including where applicable one
or more. pension increases and/or one or more speclal lump sum awards, and the deceased estate will

not recelve the lump sum(s).

If the late Pensioner leaves no dependants who qualify for pensions from one of the funds or sub-funds
themselves, then the late Pensioner's estate will not have a claim against the TSDBF or the TPF or any
sub-fund of the TPF or Transnet under the settlement agreement or otherwise.

In future, after the 3 lump sum payments have been made, the board of frustees of each of the two funds wil
have the power to grant lump sum payments as and when they consider it to be affordable, in such amounts
as they consider to be affordable.

TSDBF and TPF shall continue to grant a minimum pension increase of 2% each year, at the usual time.

Pensioners will receive different pension increases depending on whether that pensioner is a member of () the
TSDBF, the TSF or the PRASA sub-fund of the TPF; or (i) the SAA sub-fund of the TPF.

These special pension increases will be granted in addition fo the minimum pension increase of 2% granted

each year.

Special increases o

Within two months of ail the Conditions being met the funds will grant a special, across-the-board pension

increase of 11% (eleven percent).

Approximately one year lafer, the funds will grant a second across-the-board pension i« .re e

percent).

_24- %5 \
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Approximately one year after the 7% increase, the funds wil grant a third across-the-board pension increase of
4% (four percent).

Note that the PRASA sub-fund will need to amend its rules in order to be able fo grant and pay the special
increases to ifs Pensioners, and therefore the special increases to be granted by the PRASA Sub-fund. will not
take effect unless and untll such time as the relevant employer and Ministerial approval in respect of such nule

amendments has been obtained by the fund,

Within two months of all the Conditions being met the SAA sub-fund of the TPF will grant a special pension
increase fo each of its Pensloners to an amount determined by its valuator as the pension to which that
Pensioner would have been entitled on the date the increase takes effect had that Pensioner recelved an
annual pension Increase, since the pension was first paid, equal to 70% of inflation (year-on-year changes in
CPI).

ﬂj_{t‘mf pension |‘CI'GCISES

From the year following the special 4% increase, and going forward, the TSDBF‘s and the Transnet sub-fund of
the TPF’s pension Increase policies will target pension increases of af least 70% (seventy percent) of CPI
@including the 2% minlmum increase in the calculation of 70% of CPD). The grant of targeted increases s
subject to the increase being affordable.

The PRASA and SAA sub-funds’ boards may grant increases to thelr Pensioners that are equal o or greater, but
not less than, those special increases mentioned cbove,

The obligations of the relevant employer companias (Transnet, SAA and PRASA) in respect of the Funds,
including the financial support obligations of these employers, continue fo apply to the Funds and extend 1o
ihe benefit enhancements contemplated by the seftlerment agreement.

Transnet will cover the Class’ (pensioners’) legal and actuarial costs in respect of the Class Action Lifigation on
terms negotiated with the Class Legal Representative.

Settiement and termination of Class Action Liigation

Once dll of the Conditions are met, the Class Legal Representative will obtain an order from the Court that the
Class Action Litigation and the Class’ claims have been settled fully and finally and the Class Action Litigation

s therefore terminated.

The settlernent agreement, as confirmed in the High Court order, will dispose of any and all claims by any
member of a Class against any person relating to the historical funding of the Funds (or their predecessors in
fitle), the funds’ abilitles To grant pension increases greater than 2% per year historically, historical investment
and other fransactions that did offect or are perceived fo have affected those abilities, and the existence or
status of the so-called 'legacy debt’ as referred to in the Class Action Litigation.

Financial restructuing affecting the funds

25
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Certain assets, as proposed by the actuaries of the two funds and agreed by the two funds, will be transferred
from the Transnet Sub-fund of the TPF to the TSDBF to enable the TSDBF to make the necessary enhancements
and payrments as they fall due.

The two funds and Transnet may agree a process far the consolidation of the two funds and thelr memberships
in the future, and none of the members or representatives of the Class may frustrate or prevent that.

Seflement approval heodng
The following information is applicable to members of the Class or any interested party,

+ A hearing at which the High Court wilt consider whether to approve the proposed settlement agreement
will be held on (INSERT DATE) at the High Court in Pretoria, Paul Kruger & Madiba St, Pretoria Central,
Pretoria, at 10;00 a.m.

« Anyone can attend the settliement approval hearing. If you want the High Court to hear your views on
whether the proposed settlement agreement is reasonable, fair and adequate, the High Court has issued
a Court order that says what you must do if you want to take part in the hearing.

« You can get a copy of the Court order, the seftlement agreement and copies of the papers that have
been filed at the High Court by the Class Legal Representative, Transnet and the Funds from the Class
Legatl Representative (contact detalls af the end of this notice).

+ Bectronic coples of these documents will be available at (insert webslte).

« If you wish to provide the High Court with your comments on the proposed settlement agreement or if you

want to object to the proposed Settlement, you must:

o Deliver a notice of appearance and an affidavit to Geyser & Coetzee Aftorneys and file them at the
High Court before (insert dafe): and

o Deliver written argument, if any, to Geyser & Coetzee Attorneys for purposes of the hearing, which
must also be filed at the Court, before (insert date}.

+ The documents mentioned above can be delivered to Geyser & Coetzee Attorneys by hand or by fax or

by email (details in box below).

The Court will consider all the affidavits and written arguments in deciding whether or not to approve the
setflernent. The Court will inform you if it intends to hear oral argument from you at the hearing.

If no mernbers of the Class or any interested party files a notice to participate on or before (insert date), the
Court will hear the matter on (insert date).

The final sétllernent

+ If the Court approves the settlement, there will be publication in newspapers of a summary of the Court’s

decision. AT
(/\\} (
s The full terms of the Court’s decision and the final settlement will: /, ) } R Y
{ /4 i
o be made available af the offices of Geyser & Coetzee Atftarneys (address below);
e
}
26- \ \ ( '
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s be posted on the following website (INSERT);and

s be sent to each person that gave notice of appearance in the approval hearing by the Class Legal
Representative

Goyser & Coetzee Altorneys’ contact detalls are:

s Address: 9 Baobab Nook
Zwartkop
Centurion
Gauteng
e Tel 012 663 5247
¢« Fax: 012 663 5719
e Email lowteam@lafica.cory and wynandu@deysarcoetzes.co.zg
&
(\ ]f' N/
v\
A
P
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SCHEDULE 3:
NEWSPAPERS
| Newspapers
Newspapers Language/s
“Sinday Times ngiieh
Rapport ‘Afrikaans T T
City Press isixhosa and IsiZulu
Sowetan Sesotho and IsiZulu

.28
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SCHEDULE 4:
ANNOUNCEMENT AND STATEMENT RULES AND GUIDELINES

In this Schedule 4 unless inconsistent with or otherwise Indicated by the context, words and expressions defined

In the Agreement entered into between, among others, the Defendants, the Class Representatives and G&C

Attorneys, to which this form of Announcement and Statement Rules and Guidelines is Schedule 4, have the

same meanings when used In this Schedule 4, as those ascribed to them in the Agreement.

1.3

1.2

14

1.6

Pensions Class Action Settlement Agreemenl Signature Version 10-12-2019

PERMITTED MESSAGES ABOUT THE SETTLEMENT FOR ANNOUNCEMENT AND STATEMENT PURPOSES

This is an historic settlement resulting from years of extensive negotiations. The settlement agreement
enteted info between Transnet, the Funds, the Class Representatives and their attomneys provides
substantial benefits to all eligible mernbers of the Funds,

The settliement agresment seeks to give recognition o the hard work of many of Transnet’s former
employees and the former employees of Transnet’s predecessors. Even prior fo the institution of the
litigation, Transnet and the Funds have for many years consldered multiple options o enhance the
benefits payable to Transnet’s pensioners and the pensioners of Transnet’s predecessors. Some of
those of the options that were considered were implemented but some. for reasons outside of the
Partles’ control, could not ba Implemented. This sefflement will make it possible for the benefits
payable to pensioners to be enhanced.

The Parfies to this Agreement believe that a compromise sefflement is far prefercble fo ol
concemed than an Inevitably lengthy and expensive litigation process, allowing for affected
pensioners to expeditiously recelve compensation and relief for their conditions.

It must be emphasized, however, that the signing of the relevant documentation does not mean
finality has been reached. The implementation of the settliement is subject to certaln suspensive
conditions, which include the agreement being approved by the Court, approval by the Minister of
Public Enterprises, with the concurrence of the Minister of Finance, of draft rule amendments to the
respective rules of the TPF and the TSDBF and the adoption (or confirmation of adoption) by the
poards of the TPF and the TSDBF of pension increase policies required to give effect fo this
Agreement,

The parfies’ respective legal teams are working fogether to prepare for the court hearing. The
members of the Class and other interested parties will be given the opportunity to make submissions
to the Court, should they wish to do so.

The Parties believe the settlement represents a fair outcome for the Class.

The benefits of the settlement are summarized in Schedule 2 to the Agreement which shall be the sole

source of description of such benefits relied upon by any Party.

Where questions arise from the media or third parties that cannot be answered with reference fo the

abovernentioned statements or sources, the Parties will respond on the basis of the terms of the

Setflement Agreement and clause 1 of this Schedule 4, and will avoid responses that are in breggach

clause 2 below.

&

UNPERMITTED MESSAGES ABOUT THE SETTLEMENT FOR ANNOUNCEMENT AND STATEMENT PURPOSESE Sg;...,}
\X
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2.1.2

213

Pansions Class Action Selflement Agreement Signature Version 10-12-2019

ks 153

Each Party shall ensure that:

no disrespectful communications are made about the other Parties, their officers or

representatives;
the integrity of the other Parties, their officers or representatives Is not guestioned; and
confidential Information is not disclosed.

Subject fo paragraph2 of this Schedule 4, this Schedule 4 does not purport to restrict any
announcements or statements made by the parties fo the Settlement Agreement but rather serves as a
guldeline for purposes of any announcement and/or statements pertaining to the settlement

contemplated in the Setllement Adrsermaritee. et s : e

/

4
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SCHEDULE §:
DRAFT RULE AMENDMENTS TO THE SPECIAL RULES OF THE TSF AND THE RULES OF THE TSDBF

PROPOSED AMENDMENTS TO THE SPECIAL RULES OF THE TSF
10.19 Annual Increase

10.19.1  The benefit received by a Pensioner or Dependant shall be Increased by 2% ({wo per cent)
compounded annuadlly, for each completed year In respect of which the benefit has been or is
received: Provided that in the case of a Dependant, the 2% (two per cent) enhancement of the
benefit shall be calculated from the date on which the benefit first became payable to the
Pensioner.

10.19.2  The Board may consider the granting of addttional pension incraases (in addition to the 2% outlined

above) from fime fo fime.

10.19.3  Any increase In pensions as provided in 10.19.2 shcll be determined In line with the Fund's Pension
Increase and Bonus Policy and shall be subject to:

10.19.3.1 the Fund being able fo afford such increase according o the discretion of the Board;
10.19.3.2 the actuary's written confirmation that such increase is affordable by the Fund; and
10.19.3.3 the written approval by the Employer.

: TSDBF

24. Annudl Increase

24.1 The pension received by a Pensloner or Beneficiary immediately before each anniversary of the date
on which the pension commenced shall be increased by 2% on that anniversary, provided that in the
case of a Beneficiary, the anniversary date shall be the anniversary of the date on which the pension.
first became payable to the Pensioner from whose membership the Beneficiary's claim is derived.

24.2 The Board may consider the granting of additional pension increases {in addition to the 2% outlined
above) from time 1o fime.

24.3  Any Increase in pensions as provided in 24.2 shall be determined in line with the Fund's Pension Increase
and Bonus Policy and shall be subject to:

24.3.1 the Fund being able fo afford such increase according to the discretion of the Board;
2432  the actuary's written confirmation that such increase is affordable by the Fund; and

24.3.3  the written approval by the Employer

- /:
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SCHEDULE é:
PROVISIONALLY APPROVED PENSION INCREASE POLICIES OF THE TSDBF AND THE TSF

Introduction

The rules of the Fund make provision for the payment of non-vesting bonuses from time to fime subject fo

approvdl.

In terms of a proposed amendment fo the rules of the Fund there will in addition be provision for the granting
of additional pension increases (over and above the statutory 2%) from time to time.

The following policy has been adopted by the Board of Trustees of the Fund with the objective of setting out a
framework for the determination and approval of any bonus payment or additional pension increase.

The speclal lump sum awards and penslon Increases contfemplated by the setflement agreement in respect of
the Class Action certified on 31 July 2014 are payable In terms of that agreement. This policy does not apply to
those awards and increases. This policy is subject to the provisions of that agreement.

Bonus policy

The Trustees of the Fund may consider the granting of a bonus payment where such payment, if approved, wil
be granted in November of any year. Any bonus payment will be subject to affordability and approval by the
Employer. In determining such affordability, priority will be given to the assessment of the affordability of future
pension increases in line with the Fund’s pension increase policy, where a bonus will only be deemed
affordable after it has been deemed that the targeted pension increases would be affordable and
sustainable into the future.

Pension Incraase Policy

The Trustees of the Fund shall each year consider the granting of an additional pension increase where such
increase will be in addition 1o the statutory 2% per annum and will target an additional increase such that the
total increase applicable is 70% of the change in CPl. Any additional pension Increase will be subject to
affordability and approval by the Employer.

in addition to the targeted pension increases of 70% of CPl the trustees may grant additional increcses
subject to affordability and approval by the Employer.

Affordability @}

,__.}

In assessing the affordability of any bonus payment or additional pension increase the following will apply {’"

The Trustees of the Fund may be required, based on affordabllity, to prioritise the consideration of i
bonus payment or additional pension increase as it may not be possible or affordable to consider both, 5% \é

Any bonus or additional pension increase granted would be subject to affordability as certified by the Fund's

32 [ (‘%
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actuary where affordability will be considered in terms of the following:

e Account shall be taken of the solvency of the Fund where the sclvency will be determined with
reference to valuing pensions using the Fund's stafutory actuarial valuation basis and allowing for
appropriate contingency reserves as determined by the Fund's actuary:

+ The bonus payment and/or expected present value of the additional pension increase shall never
exceed the amount that can be afforded out of the excess assets determined in line with the above
after provision for the appropriate actuarlal liabilities and all recommended contingency reserves;

« Consideration must aiso be given to the potential sustainabliity of any bonus and/or additional
pension Increase and the impact on the future funding level of the Fund where such assessment may
make use of any reasonable actuaridl methodolegy and assumptions;

s+ No bonus or additlonal pension Increase could be consldered affordable if it would result In an
increase in the actuarial llabilities of the Fund such that these liabilities were to exceed the assets
avallable to the Fund.

Whera the actuary certifies that the targeted bonus and/or additional pension increase is not affordable a
lower bonus and/or additional pension increase may be considered based on the certifled affordable level.

All bonus payments and additional pension increases shall require the approval of the Employer. Sufficient
time must be afforded to the Employer to dllow adequate assessment of the affordability of any proposed
bonus and/or additlonal pension Increase taking Info account the administrative requirements of both the
Employer and the Fund with reference to the targeted payment date/s.

This policy may be reviewed from time fo time where any changes to the policy must be approved by the
Employer, E

Pis
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SCHEDULE 7:
AGREED SETTLEMENT AMOUNT FOR PLAINTIFFS’ COSTS

The Class Representatives, the Class Legal Representative and Transnet have agreed in terms of clause 9.1

that the amount to be paid to the Class Legal Representative Is R18,000,000.00 (eighteen million Rand) plus
Value Added Tax.

SIGNED at LJ?’S AU QV& ninisthe {0 day of Q-zix mt'm Woo [\ \q

1 and on pehol of WYNANDA WILHELMINA
COETZEE (Inh ,f/;, @pacity as Class Legal

Repres&rﬁcmvx, el as a direct party)

Signatory: _ " Y - N N OCId“ Zce
Capacity: (\k\ 2 "-«1'5{ i“& e\l\‘@\(\[‘x e ﬁ‘{}ﬁi

Who warrants her authorlty hereto

y,i’pﬁ“

SIGNED at 1= sﬂf‘wﬁv\") onthisthe_ N day efBﬁW

]

e in  his capacity as Class
f?ap. Lsenfcmxf@{

e @ R @y Js
Identity Number: _%17 4 I\@% C’ [3 b 5}

SIGNED:)?'} o Lok j‘mh;s the _ l_’m _day of,Di&?’@ ool ]

N his capacity Qs Class

Signatory: /\Ece{* e
ldentity Hurnber

i }“Mj cwt/‘\(/ e :/
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SIGNED at ,mmﬁ&&fﬁ_, on this the

SIGNED at fee®ren -

on thisthe __1f—

U5 7 S S
For ond on behclf of
TRANSNET SECOND DEFINED BENEFIT FUND

Signotory: D2@=en RIGqmon

Capacity: ‘Ewieten TRascE
Who is duly authorized fo sign

SIGNED ot ,Djﬁigx =

e

on behalf of
TRANSPORT PENSION FUND

Signatory: L&L\B ’..QL' \E&@’

Capocity: 2oy Mo
Whies Is cuily au!hmzp to SO AT

onthisthe __ 1t

m.{i"&:s
‘\)ﬁx 5
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_day ofB {&:{mj;tr 20 }ﬁf

Slgna+ow M OaMmieh 1\4MOMED'Y

Capacity: ALTIN& G‘Myﬂ’ CH‘&” EA Er;iATivE

Who wctrants his authority herefo

day of Becgwses 20 )9

For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND
SlIgPtOMs e

Co;such‘y e,
Who is duly authorized to S|gn

_dayof [ Rwaper 2012 .

For and on behalf of
TRANSPORT PENSION FUND

Signatory:

Capacity: _
Who is duly authorized to sign

-35



SIGNED at onthisthe .. _ _ dayof ——— 20

SIGNED at | __onthis the

SIGNED at on this the

SIGNED at Kempton Park on this the __11th

Pensians Class Aclion Selllemeni Agreemenl Signalure Version 10-12-201%

For and on behalf of
TRANSNET SOC LIMITED

‘Signatory:

Capacity:
Who warrants his/her auihority hereto

day of — 20,

For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND

Signatory:
Capacity:
Who warrants his authority hereto

day of _ 200 .

For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND

Sig_nbfow: T
Capacity:
Who warrants his authority hereto

day of December 2019

For and on behalf of
TRANSPORT PENSION FUND

Copacn‘y
Who wcrranfs hls ou?homy hereto

290 -




SIGNED at . onthisthe

SIGNED at o onthisthe

day of _ 20

For and on behalf of
TRANSNET SOC LIMITED

Signatory: . -

Capacity: ... s e
Who warrants his authorlty hereto

day of .20

Fo?gﬁd on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND

Signatory: - I

Capacity: ... I
Who is duly authorized to sign

SIGNED at Kempton Park  on this the __11th

_Johan Kotze
For and on behalf of

TRAMSPORT PENSIQ 'FUR_D
of P47

Signatory:

Capacity: _ Trustee
Who is duly authorized to sign

For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND

Signatery:

Capagity:
Who is duly authorized to sign

day of _December 20_19

For and on behalf of
TRANSPORT PENSION FUND
Signatory:

Capacity: _ _ . .
Who is duly authorized to sign
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SIGNEDet . onthisthe - _dayof 20 .

Fer and on behalf of
RANSNET 3OC UMITED

Slgnatory:
Capacity:
Who warrants his/her outhority hereto

ﬁﬁmmwlﬁﬁﬂ&m s the Lé’.ﬁédamﬁémﬁg&_ﬁ )

For otid on behalf of
TRANSNET SECOND DEFINED BENEFY FIND

‘ e T T el
IOy, =
(Sgpmcufi; TR SIEE

Who waters bis autherity herelo

; SICNED of e onfhiste__ doyof 20 .

For and on behelf of
TRANINET SECOND DEFINED BENEFT FUND

signatary.
Copadity:
wWho warrards bis ensthority herele

SIGNEDat_ onthisthe______doyof __ 20 .

for and on behalf of
TRANSPORT PENSION FUND

Slynatory
Capocity. N
who warrants his authority hereto

20~
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SiIoNEDGt . onthisthe

day of 0

Eor and on behalf of
TRANSNET SOC UMITED

Sigrotory: e

Copasity, _

Whig warrants ts gutharity hersto

SIGNED atm on s the _&_ﬁl. day of ﬂ Eegmaetio 17 .

.z_w-mﬁ;@%é =

Feir ond on baholl of
TRAKSNET SECOND DERNED DENEFIT FUND

Signatory__ %7 - Dtsniry

R e
Copactly: 7/ #2eST&EE "
wWhe s duly authesized 1o dign

SIGNED at on this the

For ang on behalf of
TRANSPORT PENSION FUND

Signafory: —

Copocity: .
Who is duly authonzed tc sign
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Far ond on behal of
THANSNET SECOND DEFINED SENERY FURD
Sematony, -

Capacity. . s
Wi Is duly authonzed 1o sigrn
day of 20

Ee?gn“dﬂorrt;eiﬁclf of i
TRANSPORT PENSION FUND

Signadory.

Capacity: __ e Sy
Who is guly authonzed to sign
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SIGMED of e wonthisthe duyef_ 2

Feir anet on el of
TRANSNET SO LRMITED

Signatory:
Capacify: ]
Whio warants his/her outhority herato

sionew of VAL7IA0e0 _ ontisthe £0€ 4 oy ofﬁém%lj '

for ond & behalf of
TRANSNE? SECOND DEFINED BENEFIY FUND
e

Signetary!

whio warants his authority hereto
SIGNED ot ___ on ihis e ooyt e D

Forr grd on behelf of

IRANSNET SECOND DEFINED BENEFMY FUND.

Capneity:

who wanrants s quiherily herete
SIGHNED e o onlhisthe _ _doyef . 30 .

For ang on behalf of

TRANSPORT PENSION FUND

Signatory:

Copacity:

wha wairants his authorly herelo

£
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SIGNED @y enilisthe ageyof . . 20

For and un behalf of 2
TRANSNEY SOC BMITED

Signctory: «

Capachy: ...

Who wanants his auihenty herele

SIGNED at Wlﬁ;”?.‘i‘?__ onthis the £ 2Th _dayof ﬂgw.&ﬂeiﬁm

For and on beholf of For and on beholf of
TRANSNET SECOND DEFINED BENEFIT FUND TRANSMNET SECOND DEFINED BENEFH FUND
Sigrestore

signatory: 7 7w o228

s . Capacihy, N
Copagity: _/ /2&/S7&¥ " Who is duly outhorized fo sign
Who is chuly aulhorized to sign
SIGNED af . onthisthe day of 0
For and o behall of For ahd on behalf of
TRANSPORT PENSION FUND TRANSPORT PENSION FUND
Signatory: Signateny. it
Capacy Capacity: p—— o =
Wh is duly outharized to sign Who is duly authotized to sign
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PARTIES:

This Agreement is made between:

M

Transnet SOC Limited, a siate owned company registered In accordance with the laws of South Africa
under registration numiber 1990/000900/30 (Transnet);

(2} Transnet Second Defined Benefit Fund, a juristic person operating as a pension fund, established by the
Transhet Pension Fund Act 62 of 1990 (TSDBF);

(3) Transport Pension Fund, a juristic person operating as a pension fund, established by the Tronsnet
Pension Fund Act 62 of 1990 (TPF);

{4)  Johan Pieter Hendrik Pretorius, an adult male with South African identity number 460119 5013 082, in his
personal capacity and in his capacity as Class Representative (Pretorivs);

(5) Montana David Kwapa, an adult male with South African identity nhumber 321210 5124 088, in his
personal capacity and in his capacity as Class Representative (Kwapal):

{6)  Wynanda Wilheimina Coetzee, identity number 620511 0100 087, frading as a sole proprietor under the
name Geyser & Coetzee Attormeys (G&C Attomeys).

WHEREAS

A. On the Certification Date the Court authorised the institution of the Class Action Litigation.

B. The Class Action Litigation has been instituted against the Defendants by the Plaintiffs.

C. The Plaintiffs and Defendants wish to settle the Class Action Litigation fully and finally,

D. The Parties have engaged with each other with the objective of seeking a comprehensive solution that
addresses the history giving rise fo the Class Action Lifigation and the Seifled Claims, and that is
reasonabie and financially sustainable in the inferests of the Class and the Defendants.

E. This Agreement is made and entered info by and between the Defendants, the Class Representatives

Pensions Class Aclion Selllemenl Agreemenl Signature Version 10-12-2019

(M
(i)

(iif)

and G&C Attorneys in its capacity as Class Legal Representative. This Agreement sets out the terms

upon which, and the conditions subject to which:
the pensions that are payable 1o Pensioners will be improved;
certain lump-sum payments to Pensioners will be made; and

the Setiled Claims will be fully and finally seftled.




ITIS AGREED AS FOLLOWS:

I DEFINITIONS AND INTERPRETATION
1.1 Definitions

For the purposes of this Agreement including the infroduction above:

1.1 Agreement means this Settlernent Agreement, including all Schedules hereto;

1.1.2 Business Day means any day other than a Saturday, Sunday or statutory public holiday in South
Africa;

1.1.3 Cerlification Court Order means the Court's order that was granted on 31 July 2014 under case
number 25095/13;

1.1.4 Certification Date means 31 July 2014, being the dafe that the Court, under case number

25095/13, authorised the institution of the Class Action Litigation;

1.1.5 Class means the class, including two sub-classes or class categories, as cerlified in paragraphs
51.1 to 51.3 of the Ceriification Court Order excluding all persons who elecied to opt out of the

Class Action Litigation;

1.1.6 Class Action Litigation means the class action under case number 42355/15 before the Court

including the proceedings leading to, and relafing fo, the Certification Court Order;
1.1.7 Class Legal Representative means G&C Attorneys acting in that capacity;

1.1.8 Class Representatives means Kwapa, as the representative of all members of the TSDBF who did
not elect to opt out of the Class Action Litigation. and Pretorius, as representative of all members

of the TPF who did not elect to opt out of the Class Action Litigation;

1.1.9 Conditions means the suspensive conditions set out in clause 2, to which this Agreement is

subject, and Condition shall mean any one of them as the context may require;
1.1.10 Court means the High Court of South Africa {Gauteng Division, Preforiay);

1.1.11 CPl means the chonge (expressed as a percentage) between {i] the Index numbers for the
month from which CP1 is being caolculated (or, where the Index numbers for that month are not
vet released, the latest available Index numbers for the month closest in time prior to that month};
and {ii] the Index numbers for the month in which CPlis being determined {or, where the Index
numbers for that month are not yet released, the latest available Index numbers for the month
closest in time prior to that month}; and for the purposes of this clause the Index refers to the
headline Consumer Price Index (uroan/metropolitan areas, all items) as published in the Statistical
Release PO141.1 compiled by Statistics South Africa or, in the absence thereof, a simitar index

nominated by the valuators of the Funds for the time being, acting jointly;

1.1.12 Defendants means Transnet and the Funds;
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1.1.13 Effective Date means the date on which the last Condition is fulfiled or waived, or such other

date as the Parties may agree in writing, in accordance with this Agreement;
1.1.14 Funds means the TPF and the TSDBF;

1.1.15 Parfies means the parties to this Agreement as referred to in the section tifled “Parties”, or several

of them as the context may require and Party shall mean any one of them;

1.1.16 Pensioner means a person who is entitled to receipt of a monthly pension from the TSDBF or the
TPF (in terms of the prevailing rules of the relevant Fund) at the time(s} that benefits become due

in terms of clauses 3 and 4 of this Agreement;
1.117 Plaintiffs means Pretorius and Kwapa;

1.1.18 Rules means the rules of the TPF or the rules of the TSDBF as the context may require, and in
relation to any sub-fund of the TPF, means the special rules applicable fo thot sub-fund as read

with the TPF's general rules, in each case, as prevailing at the relevant time;

1.1.19 settled Claims means the Class' claims, instituted on its behalf by the Class Representatives, as set
out in the Plaintiffs’ amended particulars of claim filed with the Court on 31 July 2015 under case
number 42355/15, and all and any claims or actions, whether in South Africa or ony other
jurisdiction, brought or instituted or capable of being brought or instituted by or on behalf of, or
otherwise available to, any member of the Class or any member of the Funds from time to time,
against all or any of the Defendants or their respective successors-in-title arising, directly or
indirectly, from or related to any fact or cause of action pleaded or alleged in the Class Action

Litigation;

1.1.20 Signature Date meaons the date on which this Agreement is signed by or on behalf of the last of

the Partigs to do so;

1.1.21 Transfer Date means a date determined by the valuator of the TSDBF and TPF, and reasonably
confirmed by an actuary nominated by Transnet, as the date as at which the values and

transfers in terms of clause & are to be determined and effected:

1.1.22 Transfer Value means an amount determined by the valuator of the TSDBF and TPF, and
reasonably confirmed by an actuary nominated by Transnet, as the amount required fo be
iransierred from the TSF to the TSDBF on the Transfer Date in terms of clause 6 of this Agreement so
that the funding levels of the TSDBF and the TSF as at the Transfer Date are the same, on the basis
that the TSDBF and the TSF are deemed 1o have been legally obliged on the Transter Date to pay
the enhanced benefits described in clause 3 and ciause 4 of this Agreement, including for the

avoidance of doubt the targeted pension increases contemplated by clause 4.5.2;

1.1.23 ISF means the Transnet Sub-Fund of the TPF, established in terms of the Transnet Pension Funds
Act 62 of 1990.

1.2 Interpretation

1.2.1 Unless expressly provided to the contrary or inconsistent with the context, a reference in this

Agreement to:
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1.2.1.1

1.2.1.2

1.2.1.3

1.2.1.4

1.2.1.5

1.2.1.6

1.2.1.7

1.2.1.8

1.2.1.9

1.2.1.10

1.2.2

1.2.3

1.2.4

this Agreement or any other agreement, document or instrument shall be construed as a
reference to this Agreement or that other agreement, document or instrument as amended,

varied, novated or substituted from time to time;

a clause, sub-clause or Schedule is fo o clouse, sub-clause or schedule of or to this

Agreement;

a person includes any natural person, estate, firm, company, corporation, bady corporate,
juristic person, unincorporated association, government, state or agency of a state or any
association, trust, partnership, syndicate, consortium, joint venture, charity or other entity

(whether or not having separate legal personality);

any one gender, whether masculine, feminine or neuter, includes the other two;

the singular includes the plural and vice versa;

a word or expression given particular meaning includes cognate words or expressions::

any number of days prescribed shall be determined by excluding the first and including the
last day or, where the last day is a day that is not o Business Day, the next Business Day,

a statutory provision includes any subordinate legisiation made from time to time under that
provision and a reference to a statutory provision includes that provisicn as from fime to time
amended or modified or re-enacted as far as such omendment or modification or re-
enactment applies, or is capable of applying, to this Agreement or any fransaction entered

into in accordance with this Agreement;

the words including, include or in particular followed by specific examples shall be construed
by way of example or emphasis only and shail not be construed, nor fake effect, as limiting
the generality of any preceding words, and the eiusdem generis rule shall not fo be applied in

the interpretalion of such specific examples or general words; and

the words other or otherwise shall not be construed eiusdem generis with any foregoing words

where a wider construction is possible.

All the headings and sub-headings in this Agreement are for convenience and reference only

and shall be ignored for the purposes of interpretfing it.

A term defined in a particular clause or Schedule in this Agreement, unless it is clear from the
clause or Schedule in question that application of the term is to be limited to the relevant clause
or Schedule, bears the meaning ascribed to it for all purposes of this Agreement, notwithstanding
that that term has not been defined in clause 1.1, and where there is any inconsistency between
any term defined in clause 1.1 and any ferm defined in any clause or Schedule in this Agreement,
then, for the purposes of construing such clause or Schedule the term as defined in such clause or

Schedule prevails.

No rule of consfruction may be applied to the disadvantage of a Party because that Party was

responsible for or participated in the preparation of this Agreement or any part of it.
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1.2.5

2.

2.1

2.1.1.1

21.1.2

2.2

2.3

2.4

2.5
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¥ a definition confers substaniive rights or imposes substantive obligations on a Party, such rights
and obligations shall be given effect to and are enforceable as substantive provisions of this

Agreement, notwithstanding that they are coniained in that definition.

SUSPENSIVE CONDITION

All the provisions of this Agreement except for the provisions of this clause 2, 3, 8, %, 10, 11, 12, 13 and
14, all read with clause 1 and the Schedules required fo give effect to or interpret such clauses
{which shall take effect and become operative immediately on the Signature Date) shall be subject
to the fulfiiment (or, where waiver is permitted in terms of this Agreement, waiver), of the following
suspensive conditions on or before 30 Aprit 2020 {“Target Date"), or such date(s} as the Defendanis

and Class Legal Representative may agree in writing before the Target Date {it being agreed that

the Defendanis and Class Legal Representative may extend the datels) for the fulfiment of any of.

the Conditions on more than one occasion and for such further period as reasonably necessary in

order to facilitate the fulfilment of the particular suspensive condition):
The Court's granting an unconditional order -
making this Agreement an order of court;
binding the members of the Class and the Defendants to this Agreement;

Approval by the Minister of Public Enterprises, with the concurence of the Minister of Finance, of
the draft rule amendments fo the respective rules of the TSF and the TSDBF as set out in
Schedule 5;

Adoption (or confirmation of adoption) by the boards of the TSF and the TSDBF of the pension

increase policies required to give effect 1o this Agreement, as set out in Schedule 6; and

The PRASA sub-fund of the TPF and the SAA sub-fund of the TPF receiving the necessary approvals
in terms of their Rules to give effect to the benefit enhancements proposed in respect of those

sub-funds in this Agreement.

The Condition in clause 2.1.1 is stipulated for the bensfit of all the Parties and may be waived in full

or partially by agreement in writing between the Defendants and the Class Legal Representative.

The Conditions in clauses 2.1.2, 2.1.3 and 2.1.4 are stipulated for the benefit of dll the Defendants
and, to the extent permissiole in law, either or both of those Conditions may be waived in fult or
partially by written notice by all the Defendanis to the Class Legal Representative free of or subject

to any conditions particularised in such notice.

If any one or more of the Condifions is duly waived in accordance with the provisions of clauses 2.2

or 2.3, then the Condition so waived shall be deemed to have been fulfiled.

It any Condition is not timecusly fulfiled or deemed to be fulfiled, then at any time on or following
the Target Date, any Party may put the relevant other Party or Parties on noftice to procure fulfilment
or waiver of such Condition within a period that is reasonable and achievable in the circumstances,
failing which all of the provisions of this Agreement which were suspended in terms of clause 2.1 shall

not take effect and the provisions which have taken effect shall fall away - including for avoidance




2.6

27

3.1

3.2

33

3.4

3.5

3.6
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of doubt any undischarged obligation to pay any unpaid amount under clause 3 - unless otherwise

agreed in writing by the Defendants and the Class Legal Representatfive.

The Parties shall cooperate with one another and do everything reasonably required of them,
including the furnishing of all such information as may be reasonably required, for the purposes of
procuring the fulflment of all the Conditions. Without derogation from the aforegoing, for the
purposes of fulflment of the Condition referred to in clause 2.1.1, the Parties shall comply with the

procedures set outin Schedule 1.

Unless otherwise specified, each Party shall bear ifs own costs of and incidental to procuring the

fulfilment of the Conditions.

SPECIAL LUMP SUM AWARDS

By the end of the calendar month foliowing the month in which the Signature Date falls, TSDBF and
TPF shall pay o each of their respective Pensioners an amount of R10 000.00 {ten thousand Rand].
The payment to be made by the TSDBF and the TPF in terms of this clause 3.1 shall be made by the
relevant Fund by or on the same date as the date on which that Fund makes payment of pensions

1o its Pensioners in the ordinary course.

By the end of the calendar month following the month in which the first anniversary of the Signature
Date occurs, TSDBF and TPF shall pay to each of their respective Pensioners an amount of R10 000.00

(ten thousand Rand].

By the end of the calendar month following the month in which the second anniversary of the
Signature Date occurs, TSDBF and TPF shall pay to each of their respective Pensioners an amount of
R10 000.00 (ten thousand Rand).

Each payment to each Pensioner in terms of clauses 3.1 to 3.3 inclusive (each such amount being a
“Special Lump Sum Award") shall be made less such tax as the relevant Fund is obliged to deduct

and remit in respect of each Pensioner.

Clauses 3.1 to 3.3 inclusive shall not prevent the board(s) of either or both Funds (including the sub-
funds of the TPF) from granting additional or greater lump sum awards to any Pensioner(s) during the
periods contemplated in those clauses if the relevant board is empowered, and it is affcrdable, fo

do so in terms of the relevant fund's applicable rules and policies.

If a person who was a Pensioner {“1he Deceased”) has died or does die before the date on which @
Special Lump Sum Award becomes due fo Pensioners in terms of clause 3.1, 3.2 or 3.3, then for the
avoidance of doubt, even if the Deceased was not a Pensioner as at the Ceriification Date, each
of the Deceased's dependants and/or beneficiaries who becomes eligible as a Pensioner in terms of
the Rules as a consequence of the Deceased's death, will consequently also be regarded as a
Pensioner in terms of this Agreement for purposes of benefils subsequenily becoming due to
Pensioners, and the Deceased's estate will have no claim fo any benefits under this Agreement or

any such Rules.
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If the Deceased has no dependant and/or beneficiary who becomes eligible as a Pensioner in terms
of the Rules as a consequence of the Deceased's death, then the Deceased’s estate will have no

entitlements pursuont to this Agreement or otherwise against any of the Defendants.

Commencing from the financial year following the financial year in which the Special Lump Sum
Award stipulated in_clause 3.3 is due, the trustees of TSDBF and TPF will have the discretion to grant
bonuses to Pensioners, subject to affordability, as certified by the relevant Fund’s actuary, and on
such terms and conditions that may be imposed by the trustees of the Fund, in accordance with the
relevant Fund's bonus policy duly adopted and prevailing from fime to time. Any such bonuses wil
be considered and, if awarded will be paid by the end of November each year, or such other time

as determined in accordance with the relevant Fund's applicable Rules and policies.

For so long as this Agreement has been signed by all Parties but has not been made an order of
court or otherwise taken effect in terms of clause 2, the provisions of this clause 3 shall be
implemented by the Funds and the sub-funds of the TPF in accordance with, and as permitted by,

their respective Rules.

Notwithstanding clause 3.8, the provisions of this clause 3 do not prohibit or fimit the provision of
benefits by either of the Funds or any of the sub-funds of the TPF in accordance with their respective

Rules.

The obligation of the TPF to pay the amounts contemplated in this clause 3 to the Pensioners who
receive Pensions from the SAA sub-fund of the TPF shall be suspended until such time as the SAA sub-

fund has received the necessary employer approval in terms of its Rules to pay those amounts.

PENSION INCREASES

ISDBF and TPF shall continue to grant to Pensioners a minimum pension increase of 2% per annum in
accordance with applicable law and their respective Rules. The special pension increases in

clause 4.2, clause 4.3 and clause 4.4 are in addition to this minimum pension increase.
On or by the end of the second month following the month in which the Effective Date falls:

the TSDBF, the TSF and the PRASA sub-fund of the TPF, shall increase all pensions payable to each

of their respective Pensioners by 11% (eleven percent); and

the SAA sub-fund of the TPF shall increase the pensions payable to each of its Pensioners to an
amount determined by the vaiuator of the TPF in respect of each Pensioner as the pension to
which that Pensioner would have been entitled on the date the increase fokes effect had that
Pensioner received an annual pension increase, since the pension was first paid, equal to 70% of

inflation (year-on-year changes in CPI}.

On the first anniversary of the date on which the enhancement referred fo in clause 4.2 is effecied,
all pensions payable to Pensioners of the TSDBF, the TSF and the PRASA sub-fund of the TPF, shall be

increased by 7% {seven percent).
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4.4 On the second anniversary of the date on which the enhancement referred to in clause 4.2 is
effected, all pensions payable to Pensioners of the TSDBF, the TSF and the PRASA sub-fund of the TPF

shall be increased by 4% (four percent).

4.5 In all of TSDBF's and TPF's subsequent financial years following the financial year in which pensions

are increased as stipulated in clause 4.4;

4.5 TSDBF and TPF shall continue to grant fo Pensioners a minimum pension increase of 2% per annum

in accordance with applicable law and their respective Rules;
4.5.2 in respect of the TSDBF and TSF:

4.5.2.1 the relevant pension increase policy will target pension increases of 70% {seventy percent) of

CPI, calculated inclusive of the minimum increase referred to in clause 4.1; and

4,522 the relevant trustees will have the discretion to grant pension increases in excess of 70%
(seventy percent) of CPI, subject to affordability, as certfified by the relevant Fund's actuary,
and on such terms and conditions that may be imposed by the trustees, in accordance with
the relevant Fund's rules and its pension increase policy duly adopted and prevailing from

fime to time.

4.6 This Agreement does not affect the powers and obligations of the board of the TPF and the relevant
sub-fund boards to determine the pension increase policy of the PRASA Sub-fund of the TPF and the
SAA Sub-fund of the TPF in accordance with their respective rules and applicable law. The provisions
of clause 4, in so far as they relate to the PRASA Sub-fund of the TPF and insofar as any rule
amendments are required to be made to the special rules of the PRASA Sub-fund in order for it to the
provide the enhanced benefits in terms of clause 4 to its members, shall only take effect once the
ministerial approval that is required for the necessary rule amendments, has been obtained. The
members of the PRASA Sub-fund shall be entifled to such enhanced benefits from the PRASA sub-
fund with effect from the same date as that from which all other members of the Class received
such benefit enhancements, including if the payment of increased pensions to PRASA Sub-fund
members takes effect after the increases to other TPF members, a once-off payment to PRASA Sub-
fund members equal to the amount of the increase to pensions that would have been paid had the

required ministerial approval been obtained prior to the Effective Date.

4.7 The provisions of this Agreement that relate to the SAA sub-fund and the PRASA sub-fund of the TPF
do not amount to an undertaking by Transnet to procure a specific outcome, nor a guarantee,
confirmation, promise or warrant that a specific outcome can or will be achieved in a particular

manner or within a particular timeframe or at all.

4.8 Clauses 4.1 to 4.4 inclusive shall not prevent the board of the TPF or a sub-fund from granting a
pension increase in any of the years contemplaied in those clauses, greater than the increase
provided for in clause 4.2, 4.3 and/or 4.4 as the case may be [a “Greater Increase") to any
Pensioner{s) if the board is empowered to do so in terms of its rules and policies, in which case such
Creater Increase shall discharge and replace the obligation to pay the otherwise applicable

increase for the year in question.
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FULL AND FINAL SETTLEMENT

Without any admission of liability by the Defendants, with effect from the Effective Date, the
Defendanis and the Class Representatives (acting in their own capacilty and for and on behalf of
the members of the Class) and the Class Legal Representative, hereby setfle fully and finally the
setfled Claims and the costs and disbursements in regard to the Class Action Litigation, including any

costs orders awarded by the appellate courts, on the basis set out in this Agreement.

[t is the Parfies’ common intention that this Agreement will dispose of any and all claims by any
member of a Closs against any person relating to the historical funding of the Funds (or their
predecessors in title), the Funds' respective abilities fo grant pension increases greater than 2% per
year historically, historical investment and other transactions that did affect or are perceived to have
affected those abilifies, and the existence or status of ihe so-called 'legacy debt' as referred to in

the Class Action Litigation.

The Class Legal Representative records that to the best of her knowledge, only one person, the late
Mr Gordon Meiring Thompson, a now-deceased former member of the TSDBF, had exercised the

election to opt out of the Class Action Litigation. The Defendants rely on this recordal.

The Parties agree, and shall each co-operate with the others to ensure, that the order contemplated
in clause 2.1.1 shall provide that an effect of this Agreement being made an order of court is that
the Class Action Litigation will terminate on the Effective Date, being finally determined in terms of

this Agreement.

DETERMINATION OF TRANSFER VALUE AND TRANSFER OF ALLOCATED ASSETS

The Parties agree that in order to give full effect fo the undertakings in Clauses 3 and 4 on a
financially sound and sustainable basis, it s necessary and therefore desirable for the steps described
in clouse 6.2 o be implemented on the following basis, without derogating from the times for

payment and awarding of increases stipulated in clauses 3 and 4.
The following steps shall be completed by the fifth Business Day after the Effective Date:

the TPF shall instruct the valuator of the TPF to determine the amount of the "Actuarial Surplus™ of

the TSF in accordance with the Rules;

she TPF and the TSDBF shall instruct the valuator of the TPF and the TSDBF to determine the Transfer

Date and the Transfer Value, in cooperation with an actuary nominated by Transnet;
Transnet shall appoint and nominate such an actuary;
the Transfer Date and the Transfer Value as at that date shall be determined:

the TSF shall allocate the Transfer Value to the "Employer Surplus Reserve"” of the TSF {as defined in

the special rules} in terms of rule 19.2 of the special rules;

in consultation with the valuator of the Funds, the TPF and the TSDBF shall identify the assets of the
TSF o be fransferred to the TSDBF (such assets, the "Allocated Assets") on account of the

obligation of the TSF to transfer the Transfer Value to the TSDBF on the Transfer Date in terms of

.9
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6.3

6.4

6.5

6.6

6.7

7.

7.1

7.2

7.3

7.3.1

7.3.2
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clause 6.3. The value of the Allocated Assets, as agreed by the TPF and the TSDBF, shall equal the

Transfer Value.

The TSF shall transfer the Allocated Assets directly to the TSDBF in terms of Special Rule 19.5.2. as at

the Transfer Date.

The TSDBF shall receive the Allocated Assets from the TSF on the Transfer Date as o once-off

contribution from Transnet in terms of its Rule 3(5) as read with its Rule 9(2).

Transnet, the TSDBF, TPF and TSF undertake to table and adopt all such resolutions as may be

necessary to implement the steps set out in clouse 6.2, clause 6.3 and clause 6.4 timeously.

Transnet's signature of this Agreement constitutes (i) the consent contemplated in Special Rule 19.2
as welt as (i) Transnet's agreement to exercise its discretion in terms of Special Rule 19.5 so as fo
transfer all the monies standing to the credit of the "Employer Surplus Account” 1o the TSDBF, being
another pension fund which Transnet is required wholly or partially to underwrite as contemplated in

Special Rule 19.5.2.

In signing this Agreement the Parties agree that the provisions of the Transnet Pension Fund Act 62 of
1990, the provisions of the general rules of the TPF and the provisions of the special rules of each sub-
fund of the TPF, in terms of which provisions each sub-fund of the TPF is required fo fund the benefits
payable by that sub-fund from the assets ring-fenced for the relevant sub-fund shall continue fo
apply ta any pension or other benefit enhancemenis that may be granted by the relevant sub-fund

from the Effective Date to members of that sub-fund of the TPF.

FUTURE CONSOLIDATION OF MEMBERS, ASSETS AND LIABILITIES OF TSDBF AND TSF

The Parties agree that it is desirable to consclidate the assets, liabilities and membership of the TSDBF
and the TSF in due course in order to give full effect to the undertakings in Clauses 3 and 4 on a
financially sound and sustainable basis. With a view to achieving this consolidation, within 10 {ten}
Business Days of the implementation of the steps described in clause é above, the Defendants shall
convene to agree the mechanism, process and limeline to be pursued for the consolidation of the
TSDBF and the TSF as a single refirement fund or sub-fund as soon as practicably possible after the

Effective Date.

None of the Class Representatives or Class Legal Represeniative shall oppose, frustrate, impede,
delay or challenge any of the steps required to achieve the transfer contemplated above, nor any
steps that may be required to be taken to consolidate the assets, liobififies and members of the
TSDBF and the TSF in due course, including rule amendments, board resolutions, ministerial or

pariamentary actions, including the enactment, amendment or repeal of legislation or fegulotions.
Transnet shall lay no claim against any or all of the actuarial surplus in either Fund:

prior to or during the consolidation of the assets, liabilities and members of the TSF and TSDBF

described in clause 7.1; or

thereafter at any fime except insofar as any surplus is in addition to that which s required to pay

or fund the benefit enhancements contemplated by this Agreement and any guaranteed or

10-




targeted increase or ad hoc bonus or additional payments to Pensioners, including those
contemplafed by this Agreement and those contemplated by the pension increase and other
benefits policies of the Funds from fime to time. Any such future claim on any such surplus shall

be made and determined in accordance with the Rules of the relevant Fund.

74 Nothing in this Agreement shall prevent either of the Funds or any sub-fund of the TPF from pursuing

regisiration in terms of the Pension Funds Act, 24 of 1956, as amended, or similar or substitute

legislation.
8. NOTICES
8.1 Without unreasonable delay after the Court has granted the rule nisi (as contemplated in

Schedule 1) or on a date to be determined by the Court, the Defendants and the Class Legal
Representative shall cause to be published a notice (substantially in accordance with the nofice
attached as Schedule 2 ond subject to any amendments required by the Court (the Flist Class
Notice)).

8.2 Without unreasonable delay after the Effective Date, the Defendants ond the Class Legal
Representative shall cause to be published another notice (the Second Class Notice) to: (i)
announce the setlement of the Setfled Claims as contemplated in this Agreement; and (i)

announce that this Agreement has become unconditional.
8.3 The First Class Notice and the Second Class Notice shall, at a minimum be:

8.3.1 published at the pension pay points where members of the Class draw their pensions for a period

not less than 30 days;
8.3.2 published as part of the pay advice of each member of the Class;

8.3.3 published as advertisements in the newspapers listed in Schedule 3 (it those newspapers are still in
operation as at the date of publication) and published in each such newspaper once per week

for o period of 2 {two) weeks;

8.3.4 published on a prominent notice board at the offices of the Class Legal Representative for a

period of not less than 30 days; and

8.3.5 published on the websites of Transnet and the Class Legal Representative for a period of not less
than 30 days.

8.4 With the exception of the publication to be undertaken by the Class Legal Representative as
contemplated in clauses 8.3.4 and 8.3.5, the costs in relation to the publication of the First Class

Notice and the Second Class Notice shall be borne by the Defendants.
2. LEGAL COSTS

9.1 Transnet and the Closs Legal Representative record that negotiations pertaining to the amount
payable to the Class Legal Representative were, or as af the Signature Date were being, negotialed
from @ fime after the Pariies concluded negotiations in respect of the benefits that will accrue 1o
Pensioners in accordance with this Agreement.

11 -
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10.

10.1
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10.2.1
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By their Signature thereto, the Class Representatives, the Class Legal Representative and each of the
Defendants record in Schedule 7 that they are satisfied that the payment to be made to G&C

Attorneys is fair and reasonable.

Unless and to the extent agreed otherwise between the Class Legal Representative and Transnet.
within 30 (thirty) Days ofter it receives the written order of the Court contemplated in clause 2.1.1,
Transnet shall pay to G&C Attorneys, on its behalf and that of the Funds (without recourse to the
Funds), and in full and final setilement by the Defendants of, the Plaintiffs’ legal costs and
disbursements in relalion to the Class Action Lifigation and the Settled Claims, an agreed, once-off
amount (including disbursements and inclusive of Value Added Tax to the extent opplicable) by

electronic transfer into the following trust account of the Class legal Representative:

Account Name: Geyser & Coetzee Trust
Bank: ABSA Bank

Branch Code: 632 005

Account Number: 406 083 0013

The Class Legal Representative agrees that, in exchange for the final payment in clouse 9.3, she will
not seek fo recover any legal fees or disbursements or any other contribution from her individual
clients pursuant to any conlingency fee agreements entered info belween them in respect of the
Class Action Litigation or the settlement thereof and that she shall not seek to recover any fees or
costs from, for or on behalf of any member of the Class-in relation 1o the Class Action Litigation or
the setllement thereof. The Class Legal Representative shall continue to provide the Class with all of
the legal services required to implement this Agreement ond to meet her aond the Class'
undertakings under this Agreement. This agreement in respect of fees and disbursements exiends to

any legal services provided after date of signature of this Agreement in thot regord.

UNDERTAKINGS BY THE PARTIES

For purposes of this clause 10, Confidential Information means any and all information or data in
whatever form (written, oral, visual, electronic or otherwise): {i) about the Defendants; and {ii
obiained by the Class Representatives and/or the Class Legal Representative in the course of the
Closs Actfion Litigation or pursuant to the seftlement discussions and setflement negotiations
petween the Parties from time to time in connection with the Class Action Litigation or otherwise

required for the purposes of and/or in connection with this Agreement.

Each of the Class Representatives and the Class Legal Representative undertakes to each of the
Defendants that it shall, except to the exient the following provisions violaie applicable rules of

professional conduct:

treat all Confidential Information as strictly private and confidential and shall not disclose any of
the Confidential Information to any third party in any manner whatsoever, save for in the

circumstances contemplated in clause 10.3;

use the Confidential Information only for the purpose of implementing the sefflement

contemplated in this Agreement;



10.2.3

10.2.4

10.2.5

10.3

10.3.1

10.3.2

10.3.3

10.4

10.4.1

10.4.2

10.4.3

10.4.4

10.5
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protect the Confidential Information using the same standard of care that it applies to its own
proprietary, secret or confidential information {which shall be no less than a reasonable standard

of care);

use its best endeavours to ensure that no person gains access to any Confidential Information
from it/him, unless authorised by the relevant Fund or Transnet {as applicable) and to inform the
relevant Fund or Transnet {as applicable) immediately on becoming aware, or suspecting, that

an unavuthorised person has become aware of any Confideniial Information; and

in the case of the Class Legal Representative, procure that each of its directors, partners,
employees, coniractors, advisors, agents or representatives complies with the undertakings

provided for in clauses 10.2.1 1o 10.2.4.

The Class Representatives and/or the Class Legal Representalive may only disclose and/or use the

Confidential Information:

where required by any court of competent jurisdiction or any competent judicial, governmental,

supervisory or regulatory body;
where required by the applicable laws or regulations; and

which is or becomes publicly known, ctherwise than pursuant to a breach of this Agreement. For
the avoidance of doubt, the documents discovered by the Defendants pursuant to the Class
Action Litigation shall not be considered o be publicly known by the mere fact that they have
been discovered by the Defendants.

Before the Class Representatives and / or the Class Legal Representative disclose any information
under clause 10.3, each of the Class Representatives and / or the Class Legal Representative shall

(to the extent permitted by law] use all reasonable endeavours to:

inform the relevant Fund or Transnet (as applicable) of the full circumstances of the disclosure
and the information that will be disclosed, and take all such steps as may be reasonable and
practicable in the circumstances to agree the contents of such disclosure with the relevant Fund

or Transnet {as applicable) before making the disclosure;

consult with the relevant Fund or Transnet (as applicable) as to possible steps to avoid or limit
disclosure and take those steps where they would not result in significant adverse consequences

to the relevant Fund or Transnet {as applicable);

gain assurances from the body to whom the information is o be disclosed that it will be treated

confidentially; and

where the disclosure is by way of public announcement, agree the wording with the relevant

Fund and/or Transnet in advance.

The Class Representatives and / or the Class Legal Representative shall co-operate with the relevant

Fund and / or Transnet {as applicable}, at the cost of the party requesting such co-operation, if

either of the Funds or Transnet decide to bring any legal or other proceedings to challenge the

validity of the requirement to disclose Confidential Information.
- 13-




-

S 180

10.6 If the Class Representatives and / or the Class Legal Representative are unable to inform the relevant
Fund and / or Transnet before Confidential Information is disclosed, the Class Representatives and /
or the Class Legal Representative shall (to the extent permiited by law) promptly inform the relevant
Fund andjor Transnet after the disclosure of the full circumstances of the disclosure and the

information that has been disclosed.
11. DISPUTE RESOLUTION

11.1 In the event of any dispute arising out of or relating to this Agreement, or the breach, termination or
invalicity thereof, then any Party may give writlen notice fo the other Parties to the dispute fo initiate

the procedure set out below (the Dispute Notice).

11.2 The Parties to the dispute shall first endeavour fo settle the dispute by mediation,

11.3 The Parties o the dispute shall agree on a mediator within 5 {five) Business Days of the Dispute
Nofice.

11.4 If for any reason the Parties to the dispute do not agree on a mediator within 5 (five) Business Days of

receipt of the Dispute Notice or the mediator agreed upon by the Parties to the dispute cannot or
does not accept an invitation to mediate and the Parties to the dispute have for any reason failed
to agree on another mediator within 10 {fen) Business Days of receipt of the Dispute Notice, then any
Parly to the dispute may ask the Chairman of the General Council of the Bar Association to appoint

a mediator.

11.5 The Parties to the dispute shall agree on the mediation procedure and failing agreement within
5 (five) Business Days of receipt of the Dispute Nofice {or such longer period of time as may be
agreed to in wiiting) then, the mediation shall take place in accordance with. the United Nations
Commission on International Trade Law (UNCITRAL) Model Conciliation Rules in force at the time of

the dispute.

11.6 If for any reason, including lack of co-operation by the Parties to the dispute, a dispute is not settled
by mediafion within 30 {thirty) days of receipt of the Dispute Notice or such longer period of time as

may be agreed to in writing, then the dispute shall be settied by arbitration.

1.7 The Parlies to the dispute may agree on the arbitration procedure and on the arbitrator and, failing
agreement within 5 (five} days of the expiry of the period referred to in clause 11.6 (or such longer
period as may be agreed fo in writing), the arbitration shali take place in accordance with the

Uniform Rules of Court in force at the time of the dispute.

11.8 The appointing authority in relation to an arbitration shall be the Association of Arbitrators (Southern
Africa).

11.9 Unless agreed otherwise, the mediation and the arbitration shall be administered by the Pariies to
the dispute.

11.10 The number of mediators shall be 1 {one) and the number of arbitrators shall be 3 (three)

11,11 The place of the mediation and the arbitration shall be Sandton, South Africa

S14-
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11.12 The governing substantive law of the Agreement shall be the law of South Africa. The goveming

procedural law of the mediation and arbitration shall be the law of South Africa.

11.13 The corbitrators shall have the same remedial powers as a court of law in South Africa wouid have
were it adjudicating the dispute. The arbitrators shall deliver an award together with written reasons

within 30 {thirty) days from the date on which the arbitration ends.

11.14 Nothing in this clause shall preclude any Party from applying to a duly constituted court of
competent jurisdiction for urgent interim relief (including but not limited to): (i) fo compel arbitration;
(ii} to obtain interim measures of protection prior to or pending arbitration; {iii} to seek such injunctive
relief as may be necessary and appropriate; {iv) to enforce any decision of the arbitrator, including
the final award; {v} for judgment in relation to a liquidation claim; or {vi} to enforce any security
granted in terms of, or relating to, this Agreement and to this end the Parties hereby consent to the

jurisdiction of the Court.
12.  ANNOUNCEMENTS AND CONFIDENTIALITY

12.1 Subject to clauses 12.2 and 12.3, no Party shall make any anncuncement or statement about this
Agreement or its contents without first having obtained the other Parties’ prior written consent to the
announcement or statement and to its contents, provided that such consent may not be

unreasonably withheld or delayed.

12.2 Each Party shall be entifled to make an announcement or statement about this Agreement or its
contents if the announcement or statement is made in accordance with the rules and guidelines sef
out in Schedule 4. Without derogation from the aoforegoing, the Defendants and the Class Legal
Representative may approve or organise joint publicity events in relation to the settlement

contemplated in this Agreement.

12.3 The provisions of clauses 12.1 and 12,2 do not apply to any announcement or statement which any
of the Parfies is obliged to make in terms of any applicable law, or any cther regulator having
jurisdliction, provided that the Party in question, to the extent practical, shall consult with the other

Parties before making any such announcement or statement.
13. GENERAL
13.1 Effect of specific Transnet undertakings

To the extent that any undertaking by Transnet in clauses 2.6, 2.7, 5.3, 6.2.3, 6.5, 6.6, 7.1, 7.3, 8.2, 8.4,
9.2 and 9.3, would, but for the signature of this Agreement by Transnel otherwise require an
approval, consent of or the exercise of a discretion by Transnet in terms of any law, any rules of the
Funds or any other governance instrument, such approval, consent or discrefion is given and/or
exercised by Transnet by ifs signature of this Agreement. To the extent that Transnet's approval,
consent or exercise of discretion is required for the Funds to give effect to any of the undertakings in
clauses 3.1, 3.2, 3.3, 4.2, 4.3 and 4.4, such approval or consent is, by its signature of this Agreement
hereby duly granted, and such discretion is hereby duly exercised, by Transnet. To the extent that

any such approval, consent or exercise of discretion was given or made by Transnet prior to the
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13.2

13.3

13.4

13.4.1

13.4.2

13.5

13.6

13.6.1

13.6.2

13.7

signature of this Agreement by Transnet, this clause 13.1 serves as @ confirmation of such approval or

consent or exercise of discretion,
Communications between the Parties

All notices, demands and other oral or written communications given or made by or on behalf of
any of the Parties to any other Party shall be in English or accompanied by a certified translation info

English.
Remedies

No remedy conferred by this Agreement is infended to be exclusive of any other remedy which is
otherwise avdilable at law, by statute or otherwise. Each remedy is cumulative and in addition to
every other remedy given hereunder or now or hereafter exisiing at law, by statute or otherwise. The
election of any one or mare remedies by any of the Parties does not consfitute a waiver by such

Party of the right to pursue any other remedy.
Entire Agreement

This Agreement constitutes the entire agreement between the Parties in regard to its subject

" matter.

No Party shdll have any claim or right of action arising from any undertaking, reprasentation or

warranty not included in this Agreement.
Variations

No agreement to vary, add to or cancel this Agreement shall be of any force or effect unless

recorded in writing and signed by or on behatf of all of the Parties.
No Waiver

A waiver of any right or remedy under this Agreement or by law is only effective if given in writing

and is not deemed a waiver of any subsequent breach or default.

A failure to exercise or a delay by a Party in exercising any right or remedy provided under this
Agreement or by law does not conslitute a waiver of that or any other right or remedy, nor does it
prevent or restrict any further exercise of that or any other right or remedy. No single or partial
exercise of any right or remedy provided under this Agreement or by law prevents or restricts the

further exercise of that or any other right or remedy.
survival of Rights, Duties and Obligafions

Termination or expiry of ihis Agreement for any cause does not release any Party from any liability
which at the time of termination or expiry has already accrued to such Party or which thereafter

may accrue in respect of any act or omission prior 1o such termination or expiry.
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13.8 Severance

If any provision of this Agreement that is not material fo its efficacy as a whole is rendered
void, illegal or unenforceable in any respect under any law of any jurisdiction, the validity,
legality and enforceability of the remaining provisiens are not in any way affected or
impaired thereby and the legality, validity and unenforcecbllity of such provision under the
law of any other jurisdiction are not in any way affected or impaired.

13.9 Assignment

13.9.1 Subject to clause 13.9.2 and unless otherwise permitted by the terms of this Agreement, none of
the Defendants may cede any of its rights or delegate any of its obligations under this Agreement
to any person without the prior written consent of the Class Legal Representative, which consent

shall not be unreasonably withheld or delayed,

13.9.2 Either Fund shall be entitled to cede its rights and/or delegate all or any of its obligations under
and/or arising from this Agreement to any person to whom it transfers all or any of its assets
and/or undertaking, provided: (i) that it has given Transnet advance written notice of the extent
of such proposed cession or delegation before it has been agreed with the proposed recipient or
unilaterally effected as the case may be, and (i) that Transnet’s consent is obtained — on the
basis that it may not be withheld unreasonably — in writing prior fo conclusion of the proposed
agreement or effective decision fo cede andfor delegate. Any such fransfer includes any
consolidation of the assets, liabilities and members of the TSF and the TSD8F as contemplated in

clause 7.

13.9.3 No Class Represeniative may cede any of his rights or delegate any of his obligations under this
Agreement to any person without the prior wiitten consent of the Defendants, which consent

shall not be unreasonably withheld or delayed.

13.9.4 Unless otherwise contemplated by the ferms of this Agreement, the Class Legal Representative
may not cede any of is rights or delegate any of its obligafions under this Agreement to any
person without the prior witten consent of the Defendants, which consent shall not be

unreasonably withheld or delayed.

13.9.5 This assignment clause does not apply to either Class Representative or Plaintiff's rights and
obligations attendant upon his status as a member of one of the Funds nor to any Fund's, rights

and obligations under statute, regulation and its own rules.
13.10 Counterparts

This Agreement may be signed In any number of countferparts. Each counterpart is an origihal and
all counterparts faken together constitute one and the same instrument. Any Party may enter intc

this Agreement by signing any such counterpart.

13.11 Applicable law

This Agreement is governed by and shall be construed in accordance with the laws of South Africa,
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14,  ADDRESSES FOR LEGAL PROCESSES AND NOTICES
14.1 The parties choose for the purposes of this Agreement the following addresses and email addresses:
14.1.1 Transnet SOC Limited

¢ Country Estate Drive
Waterfall Business Estate
Juskei View

Midrand

Gavuteng

1662

Email address: pdiphiwe Slinga@iiansnet.net
Marked for the attention of the Group Executive: Legal and Compliance

14.1.2 Transhetf Second Defined Benefit Fund

Tower 2

13'h Floor

102 Rivonia Road
Sandton

2146

Email address: st maiiz@rdnishelfuinds cb20
Marked for the attention of the Principal Officer

14.1.3 Transport Pension Fund

Tower 2

13 Floor

102 Rivonia Road
Sandton

2146

Email address: peed menizaiianspetivinds.co.o

Marked for the aitention of the Principal Officer

14,1.4 Johan Pieter Hendrik Pretorius

101 Eerwaarde Du Plessisstreet
Aandrif Wilgehof
Bloemfontein

Free State

-18-
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14.1.6

14.2

14.3

14.4

14.5

14.6

14.7

14.8
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Montana David Kwapa

Stand 689 Mushung
Polokwane
Limpopo

Geyser and Coetzee Altorneys

9 Baobab Nook
Zwartkop
Centurion

Gauteng

Email address: iowdegm@iahico.con; and
wynande®geysercoslzee.coru
Marked for the attention of Wynonda Coetzee

Any legal process fo be served on any of the Parfies may be served on it at the address specified for
it in clause 14.1 and it chooses that address as its domicilium citandi et executandi for all purposes
under this Agreement, provided that service may be effected on the Class Representatives by

service only to the address(es) of the Class Legal Representative.

Any notice or other communication to be given to any of the Parties in terms of this Agreement is
valid and effective only if it is given in writing, provided that any notice given by emaitis regarded for

this purpose as having been given in writing.

A nofice to any Party which is delivered to the Party by hand at that address is deemed to have
peen received on the day of delivery, provided it was delivered to a responsible person during

ordinary business hours.

Each notice by email to a Party af the email address specified for it in clause 14.1 s deemed to have
been received within 24 (twenty four) hours of fransmission if it is fransmitted during normal business
hours of the receiving Party or wilhin 24 {twenty four) hours of the beginning of the next Business Day

at the destination after it is fransmitted, if it is transmitted outside those business hours.

A notice to any Party which is sent by overnight courier in a correctly addressed envelope to the
address specified for it in clause 14.1 is deemed fo have been received on the Business Day

following the date it is sent.

Notwithstanding anything to the contrary in this clause 14, a written notice or other communication
actually received by any Party is adequate written notice or communication to it notwithstanding

that the notice was not sent to or delivered at its chosen address.

Any Party may by wiitten notice to the other Parties change its address or email address for the
purposes of clause 14.1 to any other address {other than a post office box number) provided that

the change will become effeclive on the day following receipt of the nofice.

-19-
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SIGNED at ; on this the day of _ 20

For and on behalf of
TRANSNET SOC LIMITED

Signatory: T T
Capacity:
wWho warrants his/her authority hereto

SIGNED at __ . on this the _day of 20

For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND

'Signcﬂory:
Capacity:
Who warrants his authority hereto

SIGNED at onthisthe ___ dayof__ .. 20

For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND

Sighatory:
Capacity:
Who warrants his authority hereto

SIGNED ot _Kempton Park on thisthe __11th  day of December 2019

For and on behalf of
TRANSPORT PENSION FUND

Sinieitoty -
Capacity: stee
Who warrants nis authority hereto

ﬂ r
20 4%
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SIGNED at - on this the day of 20__.

For and on behalf of

TRANSPORY PENSION FUND

Signatory:

Capacity:
wWho warrants his authaorilty hereto

SIGNED at __ - on this the __ day of 20

For and on behailf of
JOHAN PIETER HENDRIK PRETORIUS (in his personal
capacity and in his capacity as Class Representative)

signatory:
Identity Number:

SIGNED at on this the day of _ 20

SIGNED ot on this the
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For and on behalf of
MONTANA DAVID KWAPA (in his personal capacity and in
his capacity as Class Representative)

‘Signoior-y:
Identity Number:

day of 20

For and on behalf of
WYNANDA WILHELMINA COETZEE (in her capacity as Class
Legal Representative and as a direct party)

Signatory:
identity Number:
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SCHEDULE 1
COURT SANCTIONING APPLICATION PROCEDURE

In this Schedule 1, unless inconsistent with or otherwise indicated by the context, words and expressions
defined in the Agreement entered into between the Defendants, the Class Representatives and their attomey,
G&C Atftormneys, to which this form of Court Sanctioning Application Procedure is Schedule 1, have the same

meanings when used in this Schedule 1, as those ascribed to them in the Agreement; and

Approval Hearing means the hearing at which the faimess, reasonableness and adequacy of the Agreement

will be deliberated upon before the Court as contemplated in this Schedule 1.

R Promplly after the Signature Date, the Parties shall joinily prepare and file a two-staged application to
the Court.

2. the firs staug of the anplicaliui, an order of Court will be sought in, substantially, the following terms:

2.1 approving the First Class Notice and providing directions for ifs publication;

2.2 issuing a rule nisi calling upon members of the Class and any interested parties to approach the

Court within a specified period of fime to state why a final order should not be made in the following

terms:
2.2.1 this Agreement is made an order of Court; and
222 it is declared that this Agreement is binding on the members of the Class and the Defendants;
2.3 that members of the Class anhd any other interested parties, if any, may participaie in the Approval

Hearing on the return day, and may address the Court on the reasonableness, faimess and

adequacy of this Agreement;

2.4 providing directions on the participation of members of the Class and any other inferested parties at

the Approval Hearing, including steps to be taken prior o the Approval Hearing:

2.5 that the parties oppasing the granting of the relief on the Approval Hearing (or such of them as the

Court may determine} are directed to pay the costs of the application jointly and severally;

2.6 determining a date for the Approval Hearing: and
2.7 further and / or alternative relief, which the Court may deem necessary.
3. hlhe second stoge of the application, which is the Approval Hearing, an order of Court will be sought

in, substantially, the following terms:

3.1 this Agreement is made an order of Court;

3.2 it is declared that this Agreement is binding on the members of the Class and the Defendants;
3.3 directions for the publication of a summary of the Court's decision and this Agreémem‘; and
34 further and / or alternative relief, which the Court may deem necessary.
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SCHEDULE 2

FIRST CLASS NOTICE

NOTICE OF PROPOSED CLASS SETTLEMENT

IF YOU ARE A PENSIONER OF THE TRANSNET SECOND DEFINED BENEFIT FUND (TSDBF) AND THE TRANSPORT
PENSION FUND (TPF) (both will be collectively referred to as the "FUNDS"), PLEASE READ THIS NOTICE CAREFULLY

AS IT AFFECTS YOUR RIGHTS.

If you are a party that is interested in the proposed setflement {an *Interested Parly"}, you should also read this

notice,

Geyser & Coelzee Attorneys is the Class Legal Representative of the members of the TSDBF and the TPF
{including the PRASA sub-fund of the TPF and the SAA sub-fund of the TPF) in the Class Action Litigation against

those two Funds and Transnet SOC Lid. The class action was initiated for claims arising from:

- An allegation that a representative of Transnet's predecessor and the predecessors of the Funds

made a promise to the members of the Funds in 1989

- An allegation that Transnet took over its predecessors' obligation to pay an amount into the old
pension funds (these are the funds that were ultimately replaced by the Funds) that were necessary

o maintain the old pension funds in a sound financial posifion; and
- An alleged unlawful donation made by one of the new pension funds to Transnet,

The Class Action Litigation was ceriified (authorised) by the High Court on 31 July 2014 {Certification Date).
Pensioners of the TSDBF and the TPF are members of the Class. No current members of the two funds elected

to opt out of the Class Action Litigation.

The Class Legal Representative has negotiated and signed a settlement agreement with the two funds and
Transnet. It has also applied to the High Court for a court order that the setflement agreement should be
made binding on the parties to the Class Action Litigation, including the members of the Class, Transnel and

the two funds.

The relevant terms of the settlement agreement are summarised as follows:
Conditions

The settlement agreement must be made an order of the High Court.

The Minister of Public Enterprises and the Minister of Finance have to approve rule amendments in respect of
the TSDBF and the TSF to allow the pension increases mentioned in the seftiement agreemeni to be

implemented.

The two Funds' boards must adopt pension increase policies that allow the pension increases mentioned in the

settlement agreement to be implemented.

The PRASA sub-fund of the TPF and the SAA sub-fund of the TPF must obiain necessary approvals for the

benefit enhancements proposed in the Agreement relating 1o those two sub-funds.
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Luinp sum payinents

Within two months of the settlement agreement being signed by the parties, even if all the conditions above
are not yet met, each Pensioner will be paid an amount of R10 000.00 ({ten thousand Rand). The exception is

SAA Pensioners, who will be paid after the company approvals required for the payment have been given.

Approximately one year later, each Pensioner will be paid a second amount of R10000.00 (ten thousand

Rand).
Approximately one year later, each Pensioner will be paid a third amount of R10 000.00 (ten thousand Rand).

Each lump sum payment will be made by the relevant fund less such tax as the relevant fund is obliged 1o

deduct or withhold in respect of each Pensioner.

The Funds retain discretion fo grant bonuses in addition to these amounts subject o their rules and policies if

that is affordable.

If @ person who was a Pensioner has passed away, or does still pass away between the Certification Date and
the date on which any lump sum payment becomes due, then one of two things will happen, depending on

the Pensioner's circumstances:

If the late Pensioner leaves any dependents whom the rules recognise as a surviving spouse pensioner
or as a child pensioner, then each of those 'new' pensioners will become entitled to the benefils sef out
in the agreement, from the Pensioner's date of passing going forward, including where applicable one
or more pension increases and/or one or more special lump sum awards, and the deceased estate will

not receive the lump sum(s).

If the late Pensioner leaves no dependants who qualify for pensions from one of the funds or sub-funds
themselves, then the late Pensioner's estate will not have a claim against the TSDBF or the TPF or any

sub-fund of the TPF or Transnet under the settlement agreement or otherwise.

In future, after the 3 lump sum payments have been made, the board of trusiees of each of the two funds will
have the power to grant lump sum paymenis as and when they consider it to be affordable, in such amounts

as they consider fo be affordable.

Pension enhancements

TSDBF and TPF shall continue o grant a minimum pension increase of 2% each year, at the usual time.

Pensioners will receive different pension increases depending on wheiher that pensioner is a member of (i) the

TSDBF, the TSF or the PRASA sub-fund of the TPF; or (i) the SAA sub-fund of the TPF,

These special pension increases will be granted in addition to the minimum pension increase of 2% granted

each year.

Special Increases for TSDBF, 1SF and PRASA sub-fund pensioners:

within two months of all the Conditions being met the funds will grant a special, across-the-board pension

increase of 11% (eleven percent).

- 24
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Approximately one year later, the funds will grant a second across-the-board pension increase of 7% (seven

percent).

Approximately one year after the 7% increase, the funds will grant a third across-the-board pension increase of

4% (four percent).

Note that the PRASA sub-fund will need to amend its rules in order to be able to grant and pay the special
increases to its Pensioners, and therefore the special increases fo be granted by the PRASA Sub-fund will not

take effect unless and until such time as the relevant employer and Ministerial approval in respect of such rule

amendments has been obtained by the fund.

Within two months of all the Conditions being met the SAA sub-fund of the TPF will grant a special pension
increase to each of its Pensioners to an amount determined by its valuator as the pension to which that

Pensioner would have been entitled on the date the increase takes effect had that Pensioner received an

annual pension increase, since the pension was first paid, equal o 70% of inflation {year-on-year changes in
CPI).

From the year following the special 4% increase, and going forward, the TSDBF's and the Transnet sub-fund of
the TPP’s pension increase policies will target pension increases of at least 70% (seventy percent) of CPI
lincluding the 2% minimum increase in the calculation of 70% of CPll. The gronf of targeted increases is

subject to the increase being affordable.

The PRASA and SAA sub-funds' boards may grant increases to their Pensioners that are equal to or greater, but

not less than, those special increases mentioned above.

The obligations of the relevant employer companies (Transnet, SAA and PRASA) in respect of the Funds,
including the financial support obligations cf these employers, continue to apply to the Funds and extend to

the benefit enhancements contemplated by the settlement agreement.

Class’ Leqal Costs

Transnet will cover the Class’ {pensioners') legal and actucarial costs in respect of the Class Action Litigation on

terms negotiated with the Class Legal Representative.

Settlement and termination of Class Action Litigation

Once all of the Conditions are met, the Class Legal Representative will obtain an order from the Court that the
Class Action Litigation and the Class' claims have been settled fully and finally and the Class Action Litigation

is therefore terminated.

The settlement agreement, as confirmed in the High Court order, will dispose of any and all claims by any
member of a Class against any person relating to the historical funding of the Funds (or their predecessors in
fitle), the funds’ abilities to grant pension increases greater than 2% per year historically, historical investment
and other transactions that did affect or are perceived to have affected those abilities, and the existence or
status of the so-called 'legacy debt' as referred to in the Class Action Litigation.
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Financlal restructuniig affecting the funds

Certain assets, as proposed by the actuaries of the two funds and agreed by the two funds, will be transferred
from the Transnet Sub-fund of the TPF fo the TSDBF to enable the TSDBF to make the necessary enhancements

and payments as they fall due.

The two funds and Transnet may agree a process for the consolidation of the two funds and their memberships

in the future, and none of the members or representatives of the Class may frustrate or prevent that.
Setilement aporoval heating
The following information is applicable to members of the Class or any interested party

s A hearing at which the High Court will consider whether to approve the proposed settlement agreement
will be held on [INSERT DATE] at the High Court in Pretoria, Paul Kruger & Madiba $t, Pretoria Central,

Pretoria, at 10:00 a.m.

» Anyone can attend the setflement approval hearing. If you want the High Court fo hear your views on
whether the proposed settlement agreement is reasonable, fair and adequate, the High Court has issued

a Court order that says what you must do if you want fo take part in the hecring.

« You can get a copy of the Court order, the settlement agreement and copies of the papers that have
been filed at the High Court by the Class Legal Representative, Transnet and the Funds from the Class
Legal Representative {contact details at the end of this notice).

» Electronic copies of these documents will be available at [insert website],

s If you wish to provide the High Caurt with your comments on the proposed settlement agreement or if you

want to object to the proposed Settliement, you must:

o Deliver a notice of appearance and an affidavit to Geyser & Coetzee Attorneys and file them at the

High Court before [insert date]; and

o Deliver written argument, if any, 1o Geyser & Coetzee Attorneys for purposes of the hearing, which

must also be filed at the Court, before [insert date].

* The documents mentioned above can be delivered to Geyser & Coetzee Atlorneys by hand or by fax or

by email {details in box below).

The Court will consider all the affidavits and written arguments in deciding whether or not to approve the

setilement. The Court will inform you if it intends to hear cral argument from you af the hearing.

If no members of the Class or any interested party files a notice to participate on or before [insert datel, the

Court will hear the matter on [insert date].

The final settlement

s« If the Court approves the settlement, there will be publication in newspapers of a summary of the Court's

decision.

s The full terms of the Court's decision and the final settlement will:
26
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+« be made available at the offices of Geyser & Coetzee Attorneys (address belowy);
» be posted on the following website [INSERT];and

e be sent to each person that gave nofice of appearance in the approvai hearing by the Class Legal

Representative

Geyser & Coetzee Attorneys’ contact details are:

e Address: 9 Baobab Nook
Zwartkop
Centurion
Gauteng
«  Tglh 012 663 5247
»  Far 012 6635719
& Email [owisom@iahico.com: and wynanda®dgey
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SCHEDULE 3:
NEWSPAPERS

Newspapers

' Newsp;;;;ers

“Sunday Times

“Rapport

City Press

Sowetlan

Lang—ﬁggne/s

English

Afrikaans

IsiXhosa and Isiulu

Sesotho and IsiZulu
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SCHEDULE 4:
ANNOUNCEMENT AND STATEMENT RULES AND GUIDELINES

In this Schedule 4 unless inconsistent with or otherwise indicated by the context, words and expressions defined
in the Agreement entered into between, among others, the Defendants, the Class Representatives and G&C
Attorneys, to which this form of Announcement and Statement Rules and Guidelines is Schedule 4, have the

same meanings when used in this Schedule 4, as those ascribed to themin the Agreement.
1. PERMITTED MESSAGES ABOUT THE SETTLEMENT FOR ANNOUNCEMENT AND STATEMENT PURPOSES

1.1 This is an historic setlement resulting from years of extensive negofiations. The setflement agreement
entered into between Transnet, the Funds, the Class Representatives and their attorneys provides

substantial benefits to all eligible members of the Funds.

1.2 The setilement agreement seeks to give recognition fo the hard work of many of Transnet's former
employees and the former employees of Transnet’s predecessors, Even prior to the institution of the
litigation, Transnet and the Funds have for many years considered mulliple options fo enhance the
benefits payable to Transnet's pensioners and the pensioners of Transnet’s predecessors. Some of
those of the options that were considered were implemented but some, for reasens outside of the
Parties' control, could not be implemented. This settlement will make it possible for the benefiis

payable to pensioners to be enhanced.

1.3 The Parties to this Agreement believe that a compromise settlement is far preferable to all
concemed than an inevitably lengthy and expensive litigation process, allowing for affected

pensioners to expeditiously receive compensation and relief for their conditions.

1.4 It must be emphasized, however, that the signing of the relevant documentation does not mean
finality has been reached. The implementation of the settlement is subject to certain suspensive
conditions, which include the agreement being approved by the Court, approval by the Minister of
Public Enterprises, with the concurrence of the Minister of Finance, of draft rule amendments fo the
respective rules of the TPF and the TSDBF and the adoption (or confirmation of adoption} by the
boards of the TPF and lhe TSDBF of pension increase policies required to give effect to this

Agreement.

1.5 The parties' respective legal teams are working together to prepare for the court hearing. The
members of the Class and other interested parties will be given the opportunity fo make submissions

to the Court, should they wish to do so.
1.6 The Parties believe the setilement represents a fair outcome for the Class.

The benefits of the settlement are summarized in Schedule 2 to the Agreement which shall be the sole

source of description of such benefits relied upon by any Party.

Where questions arise from the media or third parties that cannot be answered with reference to the
abovementioned statements or sources, the Parties will respond on the basis of the terms of the
Settlement Agreement and clause 1 of this Schedule 4, and will avoid responses that are in breach of

clause 2 below.
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2, UNPERMITTED MESSAGES ABOUT THE SETTLEMENT FOR ANNOUNCEMENT AND STATEMENT PURPOSES

2.1 Each Party shalt ensure that:

2.1.1 no disrespectful communications are made about the other Parties, their officers or
representatives;

2.1.2 the integrity of the other Parties, their officers or representatives is not questioned; and

213 confidential Information is not disclosed.

3. Subject to paragraph 2 of this Schedule 4, this Schedule 4 does nof purport to restrict any
announcements or statements made by the parties fo the Setflement Agreement but rather serves as a
guideline for purposes of any announcement and/or siatements pertaining fo the settlement

contempilated in the Settlement Agreement.
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SCHEDULE 5:
DRAFT RULE AMENDMENTS TO THE SPECIAL RULES OF THE TSF AND THE RULES OF THE TSDBF

PROPOSED AMENDMENTS TO THE SPECIAL RULES OF THE TSF
10.19 Annual Increase

10.19.1 The benefit received by a Pensioner or Dependant shail be increased by 2% (two per cent)
compounded annuadlly, for each completed year in respect of which the benefit has been or is
received: Provided that in the case of a Dependant, the 2% (two per cent) enhancement of the
benefit shall be calculated from the date on which the benefit first became payable to the

Pensioner.

10.19.2 The Board may consider the granting of additional pension increases (in addition to the 2% outlined

above) from time to time.

10.19.3  Any increase in pensions as provided in 10.19.2 shall be determined in line with the Fund's Pension

Increase and Bonus Policy and shall be subject to:

10.19.3.1 the Fund being able to afford such increase according to the discretion of the Board;
10.19.3.2 the actuary's written confirmation that such increase is affordable by the Fund; and
10.19.3.3 the written approval by the Employer,

PROPOSED AMENDM ENTS TO THE RULES OF THE TSDBF
24. Annval Increase

24.1 The pension received by a Pensioner or Beneficiary immediately before each anniversary of the date
on which the pension commenced shall be increased by 2% on that anniversary, provided that in the
case of a Beneficiary, the anniversary date shall be the anniversary of the date on which the pension

first became payable to the Pensioner from whose membership the Beneficiary's claim is derived.

24,2 The Board may consider the granting of additional pension increases (in addition to the 2% outlined

above) from time to time.

24.3 Any increase in pensions as provided in 24.2 shall be defermined in line with the Fund's Pension Increase

and Bonus Policy and shall be subject to:
24.3.1 the Fund being able to afford such increase according to the discretion of the Board:
24,3.2 the actuary's written confirmation that such increase is affordable by the Fund; and

24.3.3 the written approval by the Employer.
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SCHEDULE é:
PROVISIONALLY APPROVED PENSION INCREASE POLICIES OF THE TSDBF AND THE TSF

PROPOSED PENSION INCREASE POLICY AND BONUS POLICY OF THE TSDBF AND TSF

Introduction

The rules of the Fund make provision for the payment of non-vesting bonuses from time 1o time subject to

approval.

In terms of a proposed amendment to the rules of the Fund there will in addition be provision for the granting

of additional pension increases (over and above the statutory 2%) from time to time,

The following policy has been adopted by the Board of Trustees of the Fund with the objective of setting out a

framewaork for the determination and approval of any bonus payment or additional pension increase.

The special lump sum awards and pension increases contemplated by the setflement agreement in respect of
the Class Action certified on 31 July 2014 are payable in terms of that agreement. This policy does not apply to

those awards and increases. This policy is subject fo the provisions of that agreement.
Bonus policy

The Trustees of the Fund may consider the granting of a bonus payment where such payment, if approved, will
be granted in November of any year. Any bonus payment will be subject to affordability and approval by the
Employer. In determining such affordability, priority will be given to the assessment of the affordability of tuture
pension increases in line with the Fund's pension ihcrease policy, where a bonus will only be deemed
affordable after it has been deemed thal the targeted pension increases would be affordable and

sustainable into the future.
Pension Increase Policy

The Trustees of the Fund shall each year consider the granting of an additional pension increase where such
increase will be in addition to the statutory 2% per annum and will target an additionat increase such that the
total increase applicable is 70% of the change in CPIl. Any additional pension increase will be subject to

affordability and approval by the Employer.

In addition to the targeted pension increases of 70% of CPl, the trustees may grant additional increases

subject to affordability and approval by the Employer,
Affordability
In assessing the affordability of any bonus payment or additional pension increase the following will apply.

The Trustees of the Fund may be required, based on affordability, to priorilise the consideration of either a

bonus payment or additional pension increase as it may not be possible or affordable to consider both.
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Any bonus or additional pension increase granted would be subject to affordability as certified by the Fund's

actuary where affordability will be considered in terms of the following:

»  Account shalt be taken of the solvency of the Fund where the solvency will be determined with
reference to valuing pensions using the Fund's statutory actuarial valuation basis and allowing for

appropriate contingency reserves as determined by the Fund's actuary;

« The bonus payment and/or expected present value of the additional pension increase shall never
exceed the amount that can be offorded out of the excess assets determined in line with the above

after provision for the appropriate actuarial liabilities and all recommended contingency reserves;

e Consideration must also be given fo the potential sustainability of any bonus and/or additional
pension increase and the impact on the future funding level of the Fund where such assessment may

make use of any reasenable actuarial methodology and assumptions;

» No bonus or additional pension increase could be considered affordable if it would result in an
increase in the actuarial liabilities of the Fund such that these liabilities were to exceed the assets

available to the Fund.

Where the actuary cerlifies that the targeted bonus and/or additional pension increase is not affordable a

lower bonus and/or additional pension increase may be considered based on the certified affordable level.

All bonus payments and additional pension increases shall require the approval of the Employer. Sufficient
time must be afforded to the Employer to altow adequate assessment of the affordability of any proposed
bonus and/or additianal pension increase taking into account the administrative requirements of both the

Employer and the Fund with reference to the targeted payment date/s.

This policy may be reviewed from time to time where any changes fo the policy must be approved by the

Employer.
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SCHEDULE 7:
AGREED SETTLEMENT AMOUNT FOR PLAINTIFFS' COSTS

The Class Representatives, the Class Legal Representative and Transnet have agreed in terms of clause 9.1
thot the amount to be paid to the Class Legal Representative is R18,000,000.00 (eighteen million Rand) plus
Value Added Tax.

SIGNED at  _ - _onthis the day of 20

For and on behalf of WYNANDA WILHELMINA
COETZEE (in her capacity as Class Legal
Representalfive and as a direct party}

Signatory:

Capacity:

who warrants her authority hereto

SIGNED af ______ _onthisthne ___ dayof ____ 20
JOHAN PIETER HENDRIK PRETORIUS (in his personal
capacity aond in his capacity as Class
Representative)
Signatory: =
ldentity Numises: i
SIGNED at _ __onthisthe _ _dayof .20

MONTANA DAVID KWAPA {in his personal
capacity and in his capacity as Class
Representative)

Signatory:

Identity Numbies:

34

Pensions Class Aclion Selllement Agreemenl Signalure Version 10-12-2019




SIGNED at on this the

on this the

SIGNED at

For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND
Signatory: _ .

Cclpocny .
Who is duly quthonzed to 519n

SIGNED at Kempton Park on this the _ 11th

~ Johan Kotze
For and on behalf of

Signatory: ___ (/1_4 .
Capacity: . 7[rqstee

Who is duly authorized to sign

cay of _ 20

For and on behalf of
TRANSNET SOC LIMITED

Signatory: ___ e

Capacity:

who worronis his ou’rhonty hereto

day of .20

“For and on behalf of
TRANSNET SECOND DEFINED BENEFIT FUND
“Siretory;

Capacity:  _
Who is duly authorized to sign

day of _ Degember 20 19

For and on behalf of
TRANSPORT PENSION FUND

Signhatory:

Capacity:
Who is duly authorized to sign
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

DATE-
CASE NO: 25095/2013

DELETE WHICHEVER IS NOT APPLICABLE

{1)  REPORTABLE: YES/| ﬁ
(2)  OF INTEREST TO OTHERS JUDGES: YES,
{3}  REVISED

L N

In the matter between: _

JOHAN PIETER HENDRIK PRETORIUS 15T APPLICANT
JOHAN MICHAEL KRUGER 2" APPLICANT
And

TRANSNET SECOND DEFINED BENEFIT FUND 15" RESPONDENT

TRANSPORT PENSION FUND 4 2"’ RESPONDENT
METROPOLITAN RETIREMENT

ADMINISTRATORS (PTY) LTD 3"” RESPONDENT
TRANSNET SOC LIMITED 4™ RESPONDENT
MININSTER OF PUBLIC ENTERPRISES 5™ RESPONDENT
MINISTER OF FINANCE - 6""RESPONDENT
THE PRESIDENT OF THE REPUBLIC

OF SOUTH AFRICA 7™ RESPONDENT
R R e JIﬁ)GMENT |
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(1]

2]

[3]

The applicants seek leave to institute a class action pursuant to the
provisions of section 38(c) of the Constitution of the Republic of South
Africa Act, 1996 as representatives of the members of the Transnet
Second Defined Benefit Fund (first respondent) and the Transport
Pension Fund (second respondent) against one or more or all of the

respondents.

The first applicant is a pensioner member of the Transport Pension Fund
(“the TPF”) and the second applicant is a pensioner member of the

Transnet Second Defined Benefit Fund (“the TSDBF”).

The applicants annexed to the founding affidavit inter alia draft
particulars of claim in which they set out the proposed cause of action

against the respondents.

The essence of the relief sought by the applicants in the proposed class
action is to enforce legislative provisions which they interpret as creating
an obligation on Transnet (the fourth respondent) and a guarantee on the
State (fifth and sixth respondents) to pay a pension deficit which existed
in 1990 and which allegedly is due and payable to the TSDBF and TPF

(first and second respondents).



[4]

No order is sought against the third and seventh respondents.

The application is opposed by all the other respondents against whom the

order is sought.

Factual Background

[5]

[6]

A brief sketch of the pension scheme relevant to this case and the
functioning thereof is necessary to provide the setting for the present

litigation.

At all material times the second respondent (“the TPF”) was the
successor in title of the pension fund continued by section 2 of the
Railways and Harbours Pension Act, 1971, and the pension fund
instituted by section 2 of the Railways and Harbours Pensions for
Non-Whites Act, 1974. These pension funds were disestablished by the

commencezzent of the Transnet Pension Fund Act, 1990 on

1 October 1990.

On 1 April 1990 the fourth respondent (“Transnet”) became the successor
in title of the South Aftican Transport Services (“SATS”) by virtue of the

provisions of section 3 of the Legal Succession to the South African

204



(7]

[8]

Transport Services Act, 1989. In terms of the provisions of section 16 of
the Legal Succession to the South African Transport Services Act, 19@

the state guaranteed all obligations transferred to Transnet in terms of
section 3(2) of the aforesaid Act including all obligations of the SATS in

respect of its pension funds.

The guarantee of the State in terms of section 16 regarding the pension
fund continued by section 2 of the Railways and Harbours Pensions Act,
1971, and the pension fund instituted by section 2 of the Railways and
Harbours Pensions for Non-Whites Act, 1974, was limited to the amounts
payable to such funds by SATS immediately prior to 1 April 1990 in
terms of sections 12(3) and 11(3) of the aforementioned Acts,
respectively, as calculated by .the State Actuary in consultation with an
actuary appointed by the Minister plus interest at such rate as shall be
determined from time to time by the State Actuary. The rate of such

interest was set at 12% per annum on the outstanding amount.

On or about 1 April 1990 the amount payable to the pension funds
referred to in section 16(2) of the Legal Succession to the South African
Transport Services Act 1989 was calculated in accordance with the

provisions of section 16 of this Act in consultation with an actuary



9]

[10]

[11]

appointed by the Minister. The amount so determined amounted to

R18.180 billion. The applicants refer to this amount as “the legacy d@;

On or about 1 April 1990 and in order to redeem the amount of
R18.180 billion Transnet issued T011 stocks to the TPF in the amount of
R10.394 billion. The said TO011 stocks had a coupon of 16.5%, was

payable monthly in advance and would expire on 31 March 2010.

According to the applicants the balance of the legacy debt of
R6.786 billion as well as the interest liability on the whole of the legacy

debt remained unsecured and unpaid from 1 April 1990.

On 1 November 2000 the first respondent (“the TSDBF ") was established
by the commencement of section 14B of the Transnet Pension Fund Act,

1990 and the pensioner members of the TPF were transferred from the

TPF to the TSDBF.

Section 14B of the Transnet Pension Fund Amendment Act, 2000
provided as follows in respect of the assets, liabilities and management of

the fund:



11.1 All the assets, liabilities and obligations pertaining to members as
determined by a valuator appointed by the Minister in consultation®*
with an actuary appointed by the Transport Pension Fund (TPF)
and an actuary appointed by Transnet would rest in and devolve
upon the Transnet Second Defined Benefit Fund (TSDBF) without
any formal transfer or cession with effect from the date of

publication of such determination in the gazette by the Minister;

11.2 The TSDBF would be vested with legal personality and shall be
capable of suing or being sued in its own name and of doing all
such things as may be necessary for or incidental to the exercise of
its powers or the performance of its functions in terms of its rules;

and

11.3 The control and management of the TSDBF, the benefits due to
pensioners and beneficiaries would be governed by the rules of the
TSDBF set out in the schedule to the Transnet Pension Fund

Amendment Act, 2000.

[12] On 1 February 2000 Transnet cancelled the TO11 stocks which were

issued to the TPF to redeem the amount of the legacy debt and replaced
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-,

the cancelled stock with 75 million MTN shares to be held in trust to the
value of R1.4 billion. The applicants aver that the portion of the legacy
debt outstanding and due and payable to the TPF as at 31 March 2013
amounts to R34.211billion. The applicants aver further that the portion
of the legacy debt outstanding and due and payable to the TSDBF as at
31 March 2013 amounts to R45.752billion. The total legacy debt

allegedly owed is thus R79.963 billion.

The applicants allege that the legacy debt amounts due and payable to the
TPF and TSDBF respectively are assets of the aforesaid funds, the object
of which are to provide benefits to pensioners, special pensioners and
beneficiaries and that the failure to redeem the debt towards the funds

have materially and adversely affected the rights of the members of the

class.

The applicants further allege that the unilateral cancellation of the TO11
stocks and the swap thereof with 75 million M-Cell shares was
unconstitutional and unlawful and materially and adversely affected the
rights of the applicants or the members of the class, alternatively
materially and adversely affected the legitimate expectations of the

applicants or the members of the class.
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Issues for determination

[15] The issues to be determined in these proceedings are

(1)  Whether on the conspectus of the evidence or facts and/or legal
submissions set out in the applicants’ founding papers and the draft
particulars of claim annexed thereto, the applicants have made out
a case for the certification of a class action to be instituted against

any one or more or all of the respondents.

(2) Whether the applicants have established the factors and/or
requirements for certification of a class action for this court to
make a finding that it is in the interest of justice to certify such a

class action,

Legal Principles

[16] A class action is a novelty in the area of our procedural law. A class
action is one where a party brings an action on behalf of a class of
persons, each member of which is bound by the action’s outcome. Such

an action is available where a constitutional or non-constitutional right is

involved.



]

e
1, l 9(51.
) i Lot .

[17] Section 38(c) of the Constitution of the Republic of South Africa Act 108

of 1996 (“the Constitution™) provides:

“38. Anyone listed in this section has the right to approach a
competent Court, alleging that a right in the Bill of Rights
has been infringed or threatened, and the Court may grant
appropriate relief, including a declaration of rights. The

persons who may approach a Court are -
(@)
(B)

(c)  anyone acting as a member of, or in the interest of, a

group or class of persons.”

Accordingly, the Constitution recognises a class action specifically in
relation to infringements of or threats to rights guaranteed in the Bill of

Rights.
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[18] The Supreme Court of Appeal in its groundbreaking decision in the case,

10

Children’s Resource Centre Trust and Others v Pioneer Food (Pty) Ltd

and Others 2013 2 SA 213 (SCA) laid down the requirements for a class

action. The party seeking to represent a class must apply to a court for it

to certify the action as a class action. Thereafter it may issue summons.

The court faced with the application for certification need consider and be

satisfied of the presence of the following factors before certifying the

action —

(1)

@

G)

)

)

the existence of a class identifiable by objective criteria;

a cause of action raising a triable issue;

that the right to relief depends on the determination of issues of

fact, or law, or both, common to all members of the class;

that the relief sought or damages claimed flow from the cause of

action and are ascertainable and capable of determination;

that where the claim is for damages, there is an appropriate

procedure for allocating the damages to the class members;
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[20]

11

(6) that the proposed representative is suitable to conduct the action

and to represent the class;

(7)  whether, given the composition of the class and the nature of the
proposed action, a class action is the most appropriate means of

determining the claims of class members.

With regard to “raising a triable issue” the Supreme Court of Appeal
authoritatively decided that the applicant must show a cause of action
with a basis in law and the evidence. That is, the claim must be legally
tenable and there needs to be evidence of a prima facie case. This
requirement is emphasised at this early stage of the judgment in view of
the fact that all the respondents who oppose this application have raised

this issue as their defence, i.e. that the applicants’ proposed claim does

not raise a triable issue.

The application for certification must be accompanied by draft particulars
of claim setting out the cause of action, the class, and the relief sought.
The affidavits in support of the application need to set out the evidence

available to support the cause, as well as evidence it is anticipated will

become available.
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[22]

The representative plaintiff may be a member of the class or a person
acting in its interest. This applies both to class actions based on a
constitutional right and to other class actions. The representative’s
interests should not conflict with those of the class members; and he must
also have the capacity to properly conduct the litigation. The capacity
requirement entails the ability to procure evidence, to finance the
litigation and to access lawyers. The payment arrangement with the
lawyers need also be disclosed and should not give rise to a conflict of

interest of the lawyers and the class members.

See Children’s Resource Centre Trust and Others v Pioneer Food (Pty)

Lid and Others supra at 237D/E-238D, paragraph [46]-[48].

In Mukaddam v Pioneer Foods (Pty) Ltd and Others 2013 5 SA 89 (CC)
the Constitutional Court did not wholly accept the notion that the factors
identified by the Supreme Court of Appeal in the aforementioned case

were requirements that had to be satisfied before a class action would be

certified. JAFTA ] said the following:

“[35] In Children’s Resource Centre the Supreme Court of Appeal

laid down requirements for certification. These

( \\“‘ )
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requirements must serve as factors to be taken into account
in determining where the interests of justice lie in a
particular case. They must not be treated as conditions
precedent or jurisdictional facts which must be present
before an application for certification may succeed. The
absence of one or other requirement must not oblige a court
to refuse certification where the interests of justice demand

otherwise.”

[23] Inmy view the Constitutional Court endorsed the approach set out by the
Supreme Court of Appeal and in addition thereto the Constitutional Court
laid down the principle applicable for certification, to wit the interests of

justice principle.

[24] In the earlier decision in Permanent Secretary Department of Welfare,
Eastern Cape and Another v Ngxuza and Others 2001 4 SA 1184
(SCA) the Supreme Court of Appeal laid down an approach to be adopted
when considering a class action. It was held that the matter involving a
class action was no ordinary litigation; that a class action is expressly
mandated by the Constitution. The Courts are enjoined by section

39(1)(a) of the Constitution to interpret the Bill of Rights, including its
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standing provisions, so as to promote the values that underlie an open and
democratic society based on human dignity equality and freedom. The
courts are also enjoined by section 39(2) to develop the common law so

as to promote the spirit, purport and objects of the Bill of Rights.
[25] In the aforementioned case CAMERON JA had this to say:

“f6] It is precisely because so many in our country are in a poor
position to seek legal redress and because the technicalities
of legal procedure, including joinder, may unduly
complicate the attainment of justice that both the interim
Constitution and the Constitution created the express
entitlement that ‘anyone’ asserting a right in the Bill of
Rights could litigate as a member of, or in the interest of a

group or class of persons.”

[26] The situation in the present case seems pattern-made for class
proceedings. This is so in that the class the applicants represent in this
case is drawn from the very poorest within our society; (old pensioners)
those in need of statutory social assistance. They also have the least

chance of vindicating their rights through the ordinary legal process. As
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individuals they are unable to finance a legal action given their meagre
income in the form of pension monies. What they have in common is
that they are victims of official excess, bureaucratic misdirection and

what they perceive as unlawful administrative methods.

It is against the background of these pensioners’ Constitutional
entitlements that this court must interpret the class action provision in the
Bill of Rights. The court is enjoined in terms of section 39(2) of the
Constitution to promote the spirit, purport and object of the Bill of Rights
when developing the common law and moreso section 173 of the
Constitution confers inherent power to this court to develop the common

law taking into account the interest of justice.

Therefore the provisions regarding a class action must be interpreted
generously and expansively, consistently with the mandate given to the
Courts to uphold the Constitution, thus ensuring that the rights in the

Constitution enjoy full measure of protection to which they are entitled.

&
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Claims against TPF and TSDBF (the Funds)

[28] In the founding affidavit as well as in the draft particulars of claim the
applicants’ cause of action in so far as the TPF and the TSDBF are

concemed is as follows:

- a claim based on the failure by the trustees of the TPF and TSDBF
to implement pension increases in accordance with a substantive
reasonable benefit expectation by members of those pension funds

to receive such pension increases.

The funds oppose the relief sought in the certification application on the
grounds that the applicants have not raised a triable issue in respect of the
claims against the TPF and TSDBF. In that regard the funds contend that
the draft particulars of claim do not disclose a cause of action in that the
applicants cannot, in law, seek substantive relief premised on a

reasonable benefit expectation.

[29] The applicants allege that prior to the establishment of Transnet, the
executive of the erstwhile SATS gave an undertaking to the employees

that the commercialisation of the SATS would not affect any of the
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[31)

service benefits enjoyed by employees, including pension benefits and
that implicit in this undertaking was that the benefits would only be
adjusted if it was to the advantage of the employees. However, on
24 August 1999 the trustees of the TPF adopted a written pension
increase policy which constituted a material departure from the existing
pension increase policy and no provision was made to counter the effects

of inflation.

As against the TSDBF the applicants allege that onl November 2000 the
pension members of the TPF were transferred to the TSDBF and by
operation of law, all assets, liabilities and obligations pertaining to such
members were to vest in and devolve upon the TSDBF. However, during
2001 the trustees of TSDBF established a pension increase policy which

constituted a material departure from the existing pension increase policy.

The applicants contend that the adoption and implementation of the new
pension increase policy by the funds was in breach of the established
substantive pension benefit expectation of members of the funds. The

applicants therefore seek the followirig relief against the funds: -
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311 that the new pension increase policy be declared unlawful and is

reviewed and set aside;

31.2 that the pension increase policy that applied prior to
24 August 1999 be declared to have established a substantive

pension benefit expectation for members of the funds;

313 an order directing the funds to recalculate members’ pension
increase in accordance with the pension increase policy which

applied prior to 24 August 1999.
31.4 that the funds pay to members the recalculated pension increases.

[32] It was argued on behalf of the funds that the concept of “substantive
reasonable pension benefit expectation” has been borrowed by the
applicants from English law and that South African Courts have declined
to extend the doctrine to cover the substantive protection of legitimate
expectation. That on this basis the applicants have failed to establish any
cause of action against the funds and therefore the‘cc’)urt should find that

there exist no triable issue between the applicants and the funds.
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[34]

The main defence raised on behalf of the funds appears to be the
submission that the concept “reasonable pension benefit expectation”
only applies to procedural requirements for fair administrative action and

does not create substantive rights.

I do not agree that the South African Courts have declined to extend the
doctrine to cover the substantive protection of legitimate expectation. In
the decided cases of Meyer v Iscor Pension Fund 2003 2 SA 715 (SCA)
and Duncan v Minister of Environmental Affairs and Tourism and
Another 2010 6 SA 374 (SCA) the doctrine arose, was discussed and left

open. Of interest the court in the Duncan case went on to say:

“South African Courts will eventually have to decide whether they

can compel such substantive compliance.”

See also TEK Corporation Provident Fund and Others v Lorentz 1999 4

SA 884 (SCA) 903 par [47].

The Pension Funds Act 24 of 1956 provides for specific substantive

rights on members of a Pension Fund referred to as “reasonable benefit
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expectations”. Without deliberating on any of such provisions, reference

can be made to sections 14, 151, 15K (6¢) 28 and 29(6A).

I am mindful of the fact that the funds in issue in these proceedings are
governed by their own specific statute. I leave it as an open question

whether the Pension Fund Act, 1956 is applicable in that regard.

The defence raised by the funds regarding the concept “reasonable
pension benefit expectation” would better be argued or deliberated upon
more fully at the trial of the action contemplated by the applicants. It
should not be a bar to an order for certification of the action when the

interests of justice call for the granting of an order for certification.

Consequently I make a finding that there is a triable issue between the

applicants and the first and second respondents (the Funds).

Claims against fourth respondent (Transnet)

(37)

The applicants’ proposed action against Transnet and the claims that they
foreshadow would be bought against Transnet are particularised in the

draft particulars of claim attached to their founding affidavit.

S



[38] The claims are as follows:

38.1

382

The first and the second claims are based on a failure by Transnet
to make payment of a legacy debt due to TPF founded upon a legal
obligation arising from section 16 of the Legal Succession to the
South African Transport Services Act, 1989. The applicants
accordingly seek orders that Transnet’s failure to comply with its
obligations in terms of section 16 of the Act to pay the debt is
reviewable and seek as declaratory orders that the amounts of
R34.211 billion and R45.752 billion are payable to the TPF and

TSDBF respectively.

The third claim is a claim in terms of which the applicants seek an
order declaring the cancellation of T011 stock which had been
issued by Transnet in favour of the TSDBF and the swapping
thereof with 75 million M-Cell shares (the share swap transaction)

to be unlawful and to be set aside.

A further order declaring that Transnet is liable to the TSDBF for the

losses occasioned by the cancellation and consequences of the share swap
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transaction is also sought, together with an order that Transnet pay an as

yet unascertained amount in respect of such loss to the TSDBF.
Transnet opposes the application for certification on the grounds that:

39.1 the applicants have not identified any triable issue in respect of

their proposed action against Transnet;

39.2 the applicants do not have locus standi to launch such an

application for certification;

39.3 the application for certification is inappropriate and the interests of
justice dictate that leave should not be granted to the applicants to

pursue such a class action against Transnet.

I choose to deal first with the issue relating to the locus standi of the
applicants. In approaching the issue of locus standi the court should bear
in mind the provisions of section 38 of the Constitution. This section is

new and introduces far-reaching changes to our common law of standing.



[41] Section 38 of the Constitution determines which persons are entitled to

apply to a competent court of law for appropriate relief. It provides as

follows:

“Anyone listed in this section has the right to approach a
competent court, alleging that a right in the Bill of Rights has been
infringed or threatened, and the Court may grant appropriate
relief, including a declaration of rights. The persons who may

approach a court are -
(a) anyone acting in their own interest;

(b)  anyone acting on behalf of another person who cannot act in

their own name,

(c)  anyone acting as a member of or in the interest of a group or

class of persons;
(d)  anyone acting in the public interest; and

(e)  an association acting in the interest of its members.”
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[42] In my view the provisions of section 38 are wide enough to accord locus

[43]

[44]

standi to the applicants in the present case. In the case of Tek
Corporation Provident Fund and Others v Lorentz 1999 4 SA 884
(SCA) a member of that fund instituted pfoceedings in his own name in a
very similar case to the one that the applicants in this case intent to
institute against the present respondents. No question of locus standi was
raised in this case. In subsequent cases members of funds also instituted
proceedings against the funds and other relevant parties without any

issues raised on their locus standi.

See Associated Institutions Pension Fund and Another v Le Roux and

Others 2001 4 SA 262 (SCA);
Meyer v Iscor Pension Fund 2003 2 SA 715 (SCA).

I accordingly make a finding that the applicants have locus standi to bring

this application against the respondents.

On the question whether the applicants have identified a triable issue in

respect of the proposed action, it is apposite to refer to the SCA decision
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in Children’s Resource Centre Trust and Others v Pioneer Foods (Pty)

Ltd, supra, where WALLIS JA said the following at paragraph [39]:

“  Unless it is plain that the claim is not legally tenable,
certification should not be refused. The Court considering
certification must always bear in mind that once certification is
granted the representative will have fto deliver a summons and
particulars of claim and that it will be open to the defendant to take
an exception to those particulars of claim.  The grant of
certification does not in any way foreclose that or answer the

question of the claim’s legal merit in the affirmative.”

[45] 1In the present proceedings I had the opportunity to peruse and consider
the evidence contained in the founding affidavit and the allegations
contained in the draft particutars of claim. In my view the papers filed of
record identified a triable issue between the parties. Should it happen to
the defendant that the summons and particulars of claim in the proposed

action do not disclose a cause of action, the defendant is at liberty to file

 an exception at the appropriate time.

(=
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[46] In the circumstances the application for certification is appropriate and

the interests of justice dictate that leave should be granted to the

applicants to pursue a class action against Transnet.

Claims against the State parties (fifth and sixth respondents)

[47] The applicants’ founding affidavit foreshadows claims against the State

parties as follows:

47.1

472

As against the fifth respondent

The applicants seek an order whereby the actuary appointed by the
fifth respondent and the actuary appointed by the second applicant,
in the event that the amount as calculated by the actuary in respect
of paragraph 11.1.2 of the revised particulars of claim is disputed,
shall bring out a joint report concerning their findings in respect to
the indebtedness of the fourth respondent towards the first

respondent in respect of debt as at the date of this order.

As against the sixth respondent
The applicants’ claim is a claim based on the provisions of section
16 of the Legal Succession to the South African Transport Services

Act, 1989 read together with section 12 of the Transnet Pension

997
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[49]

Fund Act, 1990 against Transnet, alternatively the State for the

repayment of the legacy debt in respect of both the Funds of

R79.963 billion.

While the founding affidavit foreshadows the abovementioned claims
against the State parties, the draft particulars of claim do not disclose any

claim against the State parties.

In the draft particulars of claim five claims have been formulated. Claims
1, 2 and 3 are all against Transnet and claims 4 and 5 are against the
Funds (first and second respondents). It does not appear anywhere in the
draft particulars of claim that the applicants intend to institute any claim

against the state parties.

It is trite that in an application for certification of a class action the
applicant must annex draft particulars of claim setting out the cause of

action. This, the applicants failed to do as against the state parties.

There is accordingly no triable issue identified by the applicants against

the fifth and sixth respondents.

. 298
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The state parties have nothing to defend in this application. They have
been joined or cited as interested parties as Minister of Public Enterprises
and_ Minister of Finance. The award of legal costs is in the discretion of
the court. The applicants achieved a major success against the other
respondents save for the state parties. The applicants should not be
mulcted with a costs order for having joined or cited the state parties

merely as interested parties.

I shall therefore not grant a costs order in favour of the state parties. It is

only fair that each party should pay its own costs and this shall be my

order.

The applicants succeed with their application against the first, second and

fourth respondents. In the result I grant the following order:

1. That, subject to paragraph 2 and 3, leave be and is hereby granted
to the first and second applicants to institute a class action under
section 38(c) of the Constitution of the Republic of South A frica as
representatives of the members of the first and sec;ond respondents
respectively against one or more or all of the first respondent,

second respondent and fourth respondent;
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That, save for those members of the first respondent who elect to
opt out, the second applicant is hereby permitted to act as
representative of all the members of the first respondent and to

institute the class action certified in paragraph 1;

That, save for those members of the second respondent who elect
to opt out, the first applicant is hereby permitted to act as
representative of all the members of the second respondent and to

institute the class action certified in paragraph 1,

That the first respondent and second respondent are hereby
required to fumish the applicants’ legal representative within 30
days of certification of the class action as set out in paragraph 1

with the details of the members of the first and second respondents

kept on computer or physical file;

That the details to be provided by the first and second respondents
in terms of parégraph 4 shall be furnished by the first and second
respondents in electronic format and shall be limited to the name

and surname of the member or benefictary, pension number and
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last known address of such members of the first and second

respondent;

That the first and second applicant be and are hereby ordered to
give notice to members of the first and second respondents of the
class action to be instituted by the applicants by one publication in
the following newspapers with a national spread in the language

indicated therewith:
(i)  Sunday Times in English;
(i) Rapportin Afrikaans; 7

(iif) Citif Press in Xhosa and Zulu;

a7

(iv) Sowetanin Setwana/Sesotho and Zulu; and

{ i «y Poote o

by one publication in the following newspaper with a regional

spread in the languages indicated therewith:

()  Beeld in Afrikaans and English;

231



. 232

31

(i)  Die Burger in Afrikaans and English;

(ili) Volksblad in Afrikaans; and

(iv) Natal Mercury in English;

That the third respondent, insofar as it may be necessary and
practicable, be directed to assist the applicants in order to give
notice to the members of the first and second respondents by way
of notices at pension pay points of the envisaged class action to be

instituted by the first and second applicants;

That the publication of the class action in the newspapers and

notices at pension pay points shall include:

(i) a summary of the relief sought against the respective

respondents by the applicants;

(i)  full details of the attorneys of record acting on behalf of the

applicants;
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(iii) anadvisory notice that:

(a) any member of the first or second respondent has the
option to opt out of the proceedings envisaged on their
behalf within 60 days from date of the publication of

the notice in the printed media set out above; and

(b) that such members electing to opt out of the
proceedings should file such election within 60 days
with the first and second applicants’ attorneys of
record of such publication failing which such member

shall be bound by the decision of the court;

That the applicants be and are hereby ordered to file an affidavit
with the court within 60 days after the period envisaged in prayer
7(iii)(a) confirming compliance with the publication requirements
contained in prayer 5, 6 and 7 and confirming the results of the

members electing to opt out of the proceedings;



10.  That the applicants be and are hereby ordered to institute the class .

action within 60 days from the date of filing the affidavit as

required in prayer 9 above;

11. The first, second and fourth respondents are ordered to pay the

costs of the application jointly and severally, the one paying the

other to be absolved and such costs shall include the costs

consequent upon the employment of three counsel.
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